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Presiding Examiner: You may proceed with your argu- 
ment, Mr. Goldberg. 
Mr. Goldberg: Thank you, Mr. Chairman. 
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The February 27, 1956, decision of the Supreme Court in 
the Mobile case, I think we can all agree, was a bombshell. 
It shattered concepts which had been held almost unani- 
mously for many years by the Commission, by companies 
subject to its 

14 

jurisdiction, and even by purchasers of natural gas. Prior 
to the Mobile case it was the commonly held view that the 
Natural Gas Act provided two procedures for changing 
rates: One under section 4(d) of the Act, and the other 
under section 5(a). It was believed that under section 
4(d) a natural gas company could change its rates simply 
by unilateral filing a proposal to go into effect on no less 
than 30 days, and that such a filing, it was also believed, 
initiated a rate proceeding. 

e & e o s y @ e @ g 


31 
Mr. Morrow: May it please the Commission, my name is 
George Morrow, and I here speak on behalf of the City of 
Memphis and the Memphis Light, Gas and Water Division. 


32 
‘Now, that requires an analysis of section 4 in the light of 
the Mobile decision. And the Mobile decision required a 
complete aboutface in respect to a great many conceptions 
that had been held by everybody, or almost everybody, for 
nearly 20 years, since the inception of the Natural Gas Act. 


33 
For instance, everybody thought that section 4(d) was 
a procedure for changing rates, whereby the natural gas 
company came to this Commission and proposed an in- 
Grease in rates, and this Commission, after considering it 
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_and after a hearing, either denied or granted that increase 
' in rate. 
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129 


Commissioner Digby: Mr. Boland, I understand you, I 
believe, to say that Texas Gas Transmission Company in 
entering into this service agreement with United Gas Pipe 
Line Company, did so with the understanding that United 
would have a right to file proposed increases under section 
4 in accordance and subject to the effective tariffs on file? 

Mr. Boland: I think that is basically what I have said, 
Judge. I am not quibbling. We say that the language 
in the form of service agreement in United’s form of 
service agreement, as far as Texas Gas is concerned, clearly 
contemplated the right from time to time in United to file 
for a change in rate under section 4 of the Natural Gas 
Act. 

Commissioner Digby: That is my question. 

Mr. Boland: Yes, we recognize, and I think United rec- 
ognizes, that we had a right to come in and assure ourselves 
that such proposed increases would be just and reasonable, 
and we always felt that we had a right to come before the 
Commission as to an existing rate to complain if we thought 
an existing rate too high, for an investigation under section 
5(a). We and United as to the meaning of that language 
on the pleadings in this case are in complete agreement. 


131 
Onan ARGUMENT oF Wiiaam S. Tarver, on BEHALF OF 
Sournern Natura, Gas Company 
® @ * s & . & s we e 
The Court then went on to give two examples of these 


powers possessed by a natural gas company for change of 
rate as follows: ‘‘To establish ex parte and change at 
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will the rates offered to prospective customers or to fix by 
contract and change only by mutual agreement the rate 
agreed upon with a particular customer.’’ 

‘Now, are these examples which the Supreme Court used 
the only two ways in which a natural gas company can 
change its rates in the absence of aid from the Natural 
Gas Act? I think not. There is absolutely no reason in 
law or in common sense why a natural gas company and 
@ purchaser of its gas can not 
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lawfully agree that the rates specified in the contract may 
be submitted to arbitration by either of the parties. And 
that, in essence, is exactly what has been done by the parties 
to United’s service agreements, which clearly contemplate 
that the Seller may submit to the Commission under Sec- 
tion 4(d) changes in rates with the Commission acting as 


the arbitrator between the parties under its powers granted 
by Sections 4(d) and 4(e), and in accordance with the 
standards established by Sections 4(a) and 4(b) of the Act. 


134 


Now to turn to those agreements between United and 
Southern which were put in issue by Mississippi Valley’s 
motions. Southern and United are parties to two executed 
service agreements. In executing those two service agree- 
ments with United Southern under the language used to 
mean that United should have the right to file changes in 
its rates with the Commission under Section 4(d), without 
waiver, of course, of Southern’s rights to oppose such 
changes in proceedings before the Commission concerning 
the filed change, and that the rate made effective by the 
Commission or permitted by the Commission to become 
effective was the rate contemplated by the contract. 

e * 
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PRELIMINARY STATEMENT 


Uaited Gas Pipe Line Company is 2 natural gas company 
eagaged ia the business of selling natural gas et wholesale in inter 
state and iatrastste connerce. 


The sale of natural ges is eadertaken by the Company 
ealy under 2 Service Agreceent with purchasers acceptable to the 
Compecy after coasideration of its comaiinents to ethers, sepplies 
of natural gas, delivery capacity sad other factors deemed pertinent 
by the Conpaay. 


This FPC Gas Tariff is filed ia conplieace with Part 
154, Seb-Chapter E, Chapter 1, Tite 18, of the Code of Federal Rege- 
latiegs, 2s promulgated by order of the Federal Power Coanission 
ia Decket He. 8-187. 


The filiag of this Tariff shall cet prejedice say ciaias 
ead rights accruing te Waited Gas Pipe Line Company sed its ces 
tomers, 88 between theasetves, prier te the effective cate of this 
Tariff. 








Viee President Bffective: | 
siete AUG. 3, 1952 
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RATE SCHEDULE DG-3) 
GENERAL SERVICE - DEMAND BASIS 
(JACKS08) 


cuted with Seller a Service 


Agreemat. 
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RATE SCHEDULE 06-33 
GENERAL SERVICE - DEMAND BASIS 
(JACKSOR) 

(Continued) 


Provided further, that if Seller, after 
to do so, was unable to deli 


Refer to Section 1.3 of General Terms and Conditions. 


7. MEAT CONTENT 
Refer to Section 2.2 of General Terms and Conditions. 


8. GENERAL TERMS ARD CONDITIONS 


All of the General Terms and Conditions contained in this 
Original Volume No. 1 are applicable to this Rate Schedule and are 
mae a part hereof except to-the-extent—ctherwise—indicated. Seo%-~s 
tock Dd, 


rw. 


Effective: iPS 
AUG. 3, 1952 


7 














(324) 


UNITED GAS PIPE LINE COMPANY 
Teriff 


RATE SCHEDULE 6-3) 
GERERAL SERVICE: 
(ALTA WOODS GROUP) 


Company (hereinafter called 

for resale in Alta Woods, Bolton, Edwards and 
from United gas Pipe Line 

where Buyer has executed with Seller a Service 


2. APPLICABILITY AND CHARACTER OF SERVICE 


17.5¢ per MCF for all gas delivered. 


4. MIMS BILL 


None 


5. MEASUREMENT BASE 


Refer to Section 1.3 of General Terms and Conditions. 


Issued By: . A. D.. Vice President 
it : SN 








6. SEAT COSTEST 
Refer to Section 2.2 of General Terms and Conditions. 
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UNITED GAS PIPE LINE COMPANY HETNoree: 
PPC Ges Terif¥ ws | Se 
: § Voleme Ne. | Origine! Shoot Me. 39 


RATE SCHEDULE IND-1) 
LARGE VOLUME INDUSTRIAL USE ORLY 
(REX BROUR POWER PLAST) 


10.5¢ per MCF for all gas delivered. 


4. MINUS BILL 





TES oh a 


FPC Ges Teriff 
Origine! Volume Ne. / 


RATE SCHEDULE Im0-1) 
LARGE VOLUME INDUSTRIAL USE ONLY 
(REX BROWN POWER PLANT) 


4. MINIMUM BILL (Coatinved) 


(337) 


pene 


UNITED GAS PIPE LINE COMPANY OUI A605; ‘j 
Origine! Sheet Ne. 40 


Refer to Section 1.3 of General Terus and Conditions. 


8. GENERAL TERMS AND CONDITIONS 


All of the General Terms and Conditions contained in this 
Original Volume No. 1 are applicable to this Rate Schedule and are 
to the-extemt—othemdioeoindicated, 


made a part hereof except 
3D sanck 3d. 


Sachs 
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UNITED GAS PIPE LINE COMPANY 

FPC Ges Toriff 

Origine! Volume No. | Origine! Sheet No. 42 


RATE SCHEDULE IRD-2) 
LARGE VOLUME INDUSTRIAL USE ORLY 
(JACKSON) 
(Coatinved) 


4, MINMMUM BILL (Continesd) 


delivery of natural gas having 

British Thermal Units per cubic foot. 

ing month, deliver to Buyer gas containing 

per cubic foot, the monthly bill for such gas so deli 
billing month shall be decreased or increased 0.1% for 
or above 1,000 Btu per cubic foot. 


6. DETERMINATION OF DELIVERIES 


herein. 


7. MEASUREMENT BASE 
Refer to Section 1.3 of General Terms and Conditions. 


8, GENERAL TERMS AND CONDITIONS 


" ll of the General Terms and Conditions contained in this 
Original Volume No. 1 are applicable to this Rate Schedule and are 
made a part hereof except te-the-extent—otherwise—indtioated, See 704s 
2. and 3.0, 


iy Issued By: Vice President : Effective: _ sine 
EB Issued on: cia AUG. 3, 1988 
wi onde 2a. 2 2 2 a ee ; 
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UNITED GAS PIPE LINE COMPANY 

onasl voles Ne. / Dat f biuical Lat A" Ae — 3 

SAFET USER. De Tepe 

38 


RATE SCHEDULE PL3 FSO Meld AL 1.f reg 
PIPE LINE SERVICE 


1. AVAILABILITY 
LO ree Se nS ME 


between Seller and Buyer dated prior to May 15, 1951. 


2. APPLICABILITY AND CHARACTER OF SERVICE 


This Rate Schedile shall be applicable to ano 
delivered by Seller to Buyer 


Charge 
Per MCF of natural gas delivered 


4. GINIMUM MONTHLY BILL 
The Demand Charge for the month. 
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Refer to Section 1.3 of the Generel Terms and Conditions. 
Viee President 


Refer to Section 2.1 of the General Terms and Conditions. 
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18, BEASURESENT BASE 
AL, SEAT CONTERT 











to Seller for transportation 


the maximm daily quantity - 1.09 per MP. 
ly Buyer 
of the maximm daily quantity - 3.6¢ 


vered 
excess 


RATE SCHEDULE T3 
TRARSPORTATION SERVICE FOR 
SOUTHERN NATURAL GAS COMPARY 


day up to 


7 
| 


Seda 
433, 
hoes 


2. APPLICABILITY ABO CHARACTER OF SERVICE 





Origiae! Sheet Ne. 688 
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RATE SCHEDULE T3 
TRANSPORTATION SERVICE FOR 


The minimum bill shall consist of the Demand Charge. 


iL P 


7H H i 


iihihe 


6. MAXIMUM DAILY QUANTITY AND DELIVERY TOLERANCE 


5. DEMAND CHARGE ADJUSTBENT 


7. MEAT CONTENT ADJUSTMERT 
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UNITED GAS PIPE LINE COMPANY 
Ne. 1% ; Origine! Sheet Ne. 66C 





RATE SCHEDULE T3 
TRANSPORTATION SERVICE FOR 
SOUTBERR BSATURAL GAS COMPARY 
(Continued) 


@. DETERMINATION OF DELIVERIES TO BUYER 


If gas delivered by Seller to Buyer after transportation 
under this Rate Schedule and under a Sales Rate Schedule is delivered 
through the same measuring facilities, then the volume of gas redeli- 
vered by Seller to Buyer wider this Rate Scheme shall be the same 

es that delivered by Buyer to Seller for transportation under 
this Rate Schedule. 


9. QUALITY OF GAS TERDERED BY BUYER FOR TRARSPORTATION 





relating 
redelivereable to Buyer my be ges from any cher 
all or any part of said ges so delivered ty Buyer 





Issued By: A. D. Greene, Vice President 


Issued On: 
JULY_3,.198 








Origine! Shee? No. 68D 


RATE SCHEDULE T3 
TRANSPORTATION SERVICE FOR 
SOUTHERN HATURAL GAS COBPARY 
(Coatiazed) 


9. QUALITY OF GAS TERDERED BY BUYER FOR TRANSPORTATION (Contiased) 


The quality of gas ee ee 
stall awet all epesttiosticts ot seccian 2:2 of the Gaoecl sone 
specifications of 


Conditions except Section 2.1 (e). 


11. BEASUREMERT BASE 


| Refer to Section 1.3 ani 3.2 of the General Terms and 
Conditions. 


12. GENERAL TERMS AND CONDITIONS 


- Iasued Dy: A. D. Viee President 
 Ioowed On: (selina 


IX. 8, 10 
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PIPE LINE COMPANY C2222 Cf0C-Lt © 1Zlr> 
oft7 
10597 Origine! Sheet No. 69 
6 -95¥7-6XA- ote 1“ 730 $6 
~ (3643 


GENERAL TERMS ABD CORDITIONS 


to 
otherwise indi Schedule. 


1. DEF MITIONS 


The following terms, when used herein or in any agreement 
incorporating these General Terms and Conditions, shall have the 


following meaning: 
1.1 The term "day" shall mean a period of 24 consecutive hours 
‘as nearly as is practicable to 7:00 a.m. or, at 
gach other time as may be mtually agreed to by Seller and 
Buyer. . 

1.2 The term “billing month” shall mean the calendar month. 

1.3 The tem "cubic foot of gas”, for the purpose of measurement 
of the gas delivered hereunder and for all other purposes of 
this Tariff is the amount of gas necessary to fill a cubic 
foot of space when the gas is at an absolute pressure of four- 
teen and nine-tenths (14.9) pounds per square inch and at @ 
base temperature of sixty (60) degrees Fahrenheit, except as 
provided in Section 5 for farm taps and rural services and 
except as otherwise specifically indicated. 

1.4 The tem “MCF” shall mean 1,000 cubic feet of gas. 

1.5-Bate Zones - The Rate Zones shall be as follows and are indi- 
cated on the map on Sheet 3: 

(a) Gontral Bate Zane 
_ “Extends from Fort Worth and Huntsville across the northern 


and eastern portion of Texas and the northern portion of 
Louisiana to the Village of Delta Point on the eastern 








STesued By: A. D. Greene, Vice President 
“Issued On: 
7 ‘gULX 3, 198 
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USITED GAS PIPE LINE COMPANY 
Toritt 


GENERAL TERMS AND CONDITIONS 
(Continved) 


1. DEFINITIONS (Coatinved) 


1.5 Bate Zones (Contimed) 
(c) Mortinest Mississinns Rate Zone 


Covers the group of tows in Nortinest Mississippi 
are not served from the integrated United Gas 
Systen. 


(4) Texas Gulf-San Antonio Rate Zone 


Extends south and southwest from Tenaha, Texas, to 
Corpus Christi on the Gulf Coast and westward to San 


ered to Buyer under this Tariff. 
1.7 The term "Maxim Dally Delivery Obligation” sometines 
shall mean the maximm 
volume of gas which Seller is obligated to deliver to Buyer 
in any one day. 
1.8 The term “Large Volume Industrial Use Only” shell mean gas 
delivered hereunder to Buyer for resale to those customers of 


content 
per million (2,000,000) ¢ cubic feet. of gas 
pressure base of fourteen 





GENERAL TERMS AND CONDITIONS 
(Coatiacsd) 


/ 
2. QUALITY (Coatineed) 


2.1 Applicable to "Pi" snd “T° Rate Schedules (Contimed) 
per square inch and at a temperature of sixty (60) degrees 
Pahrenheit, as determined by dew-point apparatus approved 
by the Bureau of Mines. - 


(b) Shall be 
not. contain 


previously purged, through 

rate of approximtely five (5) 

gas from the jet not impinging 

which qualitative test 

after this exposure, the test paper is found not 
freshly moistened 


darker than a second paper with a solu- 


tion not exposed to the gus. 
(c) Shall not contain more than twenty (20) grains of total 
sulphur per one hundred (100) cubic feet. 
(a) Shall not contain in excess of: 
(4) Three per cent (3%) by volume of carbon dioxide; 
(44) to "PL1" Customer: 


Applicable 
Four per cent (4%) by volume of oxyg@m 
to all other "PL® and "T* Customers: 


Applicable 
Two per cent (26) by volume of oxygen; 
or 
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UNITED GAS PIPE LINE COMPANY 
Toriff 





3.1 The Sales Unit shall be one MF. 
3-2 








inclusive, as to all deliveries other than under "PL" and "fT" 
Rate Schedules. 


OU ES SS SE 


flowing teaperature 

degrees Fahrenheit and for gas of six hundred 
( ) specific gravity. 

(b) The temperature of the gas shall be determined by a 
recording thermouster 


degree variation in the average 
temperature from sixty (60) degrees Fahrenheit. 


(c) The specific gravity of the gas shall be determined by a 
recording gravitometer so installed 


Seller shall make spot tests with an Edwards or other. 
standard type specific gravity balance. 


If the recording grevitomster is used, the average of the 
record obtained 


If the spot test 
method is used, the specific gravity of the gas delivered 
hereunder shall be determined once monthly on a day as near 
the first of the billing month as is 


Effective: jjaly t, SOEZ 


-———s 


AUG. 3, 1552 
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GENERAL TERMS AND CONDITIONS 
(Coatineed) 


tiplied by the orifice coeficient, corrected in accord- 
with Sections (b) and (c) above, to obtain the gas 


the average pressure and the average 
as determined in (i) and (ii) above. 


(4v) The corrected volume of gas for the period uwder 
result obtained by miti- 


Effective: uly 1/3083 


AUG. 3, 1982 
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UNITED GAS PIPE LINE COMPANY 
FPC Ges Teriff 
: i Veleme Me. | Origine! Sheet Ne. 80 


GENERAL TERMS AND CONDITIONS 
(Coatieved) 


3 MEASUREMENT (Coatiausd) 
Determination of Quantity (Continued) 

3-4 Orifice Meters for "PL" and "T* Rate Schedules (Continued) 
gravity of the natural gas delivered hereunder shall be 
determined once monthly on a day as near the first of the 
month as is practicable, or as much oftener as is found 
necessary in practice. The result obtained from the test 
made on or near the first of the month shall be deemed to 


SS a I TE 
Soke te See SO 


(e) Pressure taps for meter installations shall be taken from 
pipe runs two and one-half (2-1/2) inside pipe diameters . 
upstream and eight (8) inside pipe diameters damstream 
from the orifice. 


Effective: . 





GENERAL TERMS AND CONDITIONS 
(Cont 


3. MEASUREMENT (Coatineed) 
Determination of Quantity (Cont immed) 
3.4 Orifice Meters for "PL" and "I" Rate Schedules (Contizmed ) 


(g) Tn determining the volume of gas delivered throug® the 
orifice during a daily period, either the 
chart integrator 


aa be multiplied by the hourly orifi ce coefficient, 
corrected in accordance with wish peragrapbe (0) and (e) above, 
to obtain the gas volume for that chart. 

(h) ‘The volumes of gas as determined in Subsections (a) through 
(g) above shall be adjusted to give effect to the 


of such gas Seca Dag less, Sane 28 Sent eet 
TRE CS (h) and 


3.5 Positive Heters — When positive meters are soed to itvered 
urement of gas, the flowing t temperature of the gas delivered 
shall be assumed t to be sixty (60) degrees Fahrenheit, and no 

variation therefrom; 





When the sverage delivery pressure on the posers we meter chart 

4s 100 pounds per square inch gauge or more, the volumes of 

gas determined shall be be adjusted to give effect to the devia- 

tion of such gas from Boyle's law, as follows: 

(a) There shall be determined the average pressure (gauge) at 
which the gas was delivered during the period under 
consideration. 


(b) The average temperature for the period under considersi:ion 
will be determined as provided above 
(c) When the the flowing teuperature of the delivered is assumed 
to be sixty (60) degrees Fahrenheit, there shall be selected 
tron the table of positive meter mltipliers, shown in 
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UNITED GAS PIPE LINE COMPANY 
PPC Ges Teriff 
° i Veleme Ne. | 


GENERAL TERMS AND CONDITIONS 
(Coatiased) 


4. MEASUREMENT EQUIPHERT (Ceatinesd) 


hol Qmership and Operation (Contimed) 
may have the right to do so, such party grants to the omer 
of said facilities the right of free ingress and egress to 
such premises at all times for the purposes of installation, 
operation, repair or removal of such facilities. 


Either party shall have access to the 


party and 
to return within ten (10) days after receipt thereof, after 
which return they shall be kept on file by the omer thereof 
for the mutual use of both parties for a period of one (1) 
year. 


he3 Notice of Meter Tests - party shall give to the other 
party not of the time of all tests of meters sufficiently 


Issued Dy: A. D. Geeene, Vice President 
Issued On: 
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Original Sheet Ne. 85 


GENERAL TERMS AND CONDITIONS 
(Coatinsed) 





4. MEASUREMENT EQUIPMENT (Continued) 


b.3 Notice of Meter Tests (Contimed) 


specified, then the party giving the notice may proceed with 
the test as though the other party were present. 


At least once each 30 days, on a day as near the first of 
each month as practical, each party shall calibrate its 
orifice msters and appurtenant instruments, and at least once 
each 90 days, on a day as near the first of the month as 
practical, each party shall calibrate its positive displace- 
ment. meters, all in the presence of representatives of the 
other, as hereinabove provided in this Section, and the 
parties shall jointly observe any adjustment made. 


Correction for Errors of Meters - If, upon any test, the per- 
centage of inaccuracy of any metering equipment is found to 
be in excess of two per cent (2%), registrations thereof 
shall be corrected for a period extending back to the tims 
such inaccuracy occurred, if such time is ascertainable, and 
if not ascertainable, then back one-half of the time elapsed 
since the last date of calibration. If for any reason, meters 
are out of service or out of repair, so that the amount of gas 
delivered cannot be ascertained or computed from the readings 
thereof, the gas delivered during the period such meters are 
out. of service or out of repair shall be estimated and agreed 
upon by the parties hereof upon the basis of the best data 
available, using the first of the follaring methods which is 
feasible: ; 


SA pe eax Se 
if installed and accurately registering. 


(b) By correcting the error if the percentage of error is 
, ascertainable by calibration, test or mathematical 
calculation. 


(c) By estimating the quantity of delivery by deliveries 
during periods under similar conditions when 
the meters were registering accurately. 


Farm Taps and Rural Consumers - Where provision is made in 
any Service Agreement for sale of gas for resale to rural 
consumers through farm taps or rural service lines, Buyer 
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UNITED GAS PIPE LINE COMPANY 
FPC Ges Teriff 
Origiae! Volume No. | Origine! Sheet No. 8&8 


GENERAL TERMS ARD CONDITIONS 
(Continved) 


7, ACCESS TO BILLING DATA 


Buyer and Seller shall have the right to examine the books, 
iF peccrds Mandichaxtelle® thelcthericaxtytatiariesscmbiskttnceite 
the extent necessary to verify the accuracy of any statement, charge 
| or computation made pursuant to the provisions of any section hereof. 


&, DELIVERY PRESSURE(S), DELIVERY POINT(S) AND HOURLY DELIVERIES 


Within any limits as to maximm or minimm pressure(s) speci- 
| fed in the Service Agreement, the gas shall be delivered hereunder 
at such pressure(s) as may be necessary to meet Buyer's requirements 
| and as Seller may have available, from time to time, at the point(s) 
of delivery designated or provided for in the Service Agreement. 


| Deliveries of gas to Buyer shall be in an nearly equal hourly 


| quantities as is practical, except where Buyer's operations require 
| tolerances therefrom as specified in the Service Agreement. 


9. POSSESSION OF GAS 


9.1 Sales Agreements - Under any Service Agreement covering any 
sale of gas Seller shall be in exclusive control and posses— 
sion of the gas deliverable hereunder and responsible for any 
damage or injury caused thereby until the same snall have been 
delivered to Buyer, after which delivery Buyer shall be in ex- 
clusive control and possession thereof and responsible for any 
injury or damage caused thereby. 


9.2 Transportation Agreements - Under any Service Agreement cover- 
ing transportation of gas Buyer shall be in ex-lusive control 
and possession of the gas to be transported hereunder and re- 
sponsible for any damage caused thereby until the same shall 
have been delivered to Seller, after which delivery Seller 
shall be in exclusive control and possession thereof and re- 
sponsible for any injury or damage caused thereby until rede- 
livered to Buyer after which redelivery Buyer shall be in 
exclusive control und possession of such gas and responsible 
for any injury or damage caused thereby. 


Effective: 


“AUG. 3, 1962 
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UNITED GAS PIPE LINE COMPANY 
> FC Ges Teriff 
Ori § Velume Ne. / Original Sheet Ne. 89 


GENERAL TERMS AND CONDITIONS 
(Coatiaved) 





10. BARRARTY 


debts, accounts, damages, 
or cut of adverse claims of any or all persons to said 
royalties or charges thereon. 


11, FORCE MAJEURE 
11.1 Definition of "Force Majeure” - The term force majeure" as 


turbances, explosions, breakage or accident to machinery or 
lines of pipe, the necessity for making repairs or alterations 
to machinery or lines of pipe, freezing of wells or lines of 
pipe, partial or entire failure of wells, and any other causes, 
whether of the kind herein ermmerated or otherwise, not within 
the control of the party claiming suspension and which by the 
exercise of due diligence such party is unable to prevent or 
overcome; such term shall likewise include (a), in those in- 
stances where either Seller or Buyer is required to obtain 
servitudes, rights of way grants, permits or licenses to enable 
such party to fulfil) its obligations hereunder, the inability 
of such party to acquire, or the delays on the part of such 
party in acquiring,.at reasonable cost and after the exercise 
of reasonable diligence, such servitudes, rights of way grants, 
permits or licenses and (b), in those instances where either 
Seller or Buyer is required to furnish materials and 

for the purpose of constructing or maintaining facilities a 
is required to secure permits or permissions from any govern- 
mental agency to enable such party to fulfill its obligations 
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12, MPARBENT OF DELIVERES _ 


11. FORCE BAJEURE (Coatinecd) 
Issued Dy: A. D. Greens, Vice President 
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12. MPAIRDENT OF DELIVERIES (Coatiogsd) 
A. BD. Greene, Vice President 


Issued Dy: 
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UNITED GAS PIPE LINE COMPANY 
F°C Ges Toriff 
8 Volome Ne. f 


GENERAL TERMS AND CONDITIONS 
(Continued) 


12, MPAIRBERT OF DELIVERIES (Coatioved) 


» provided, 
which was in effect on July l, 
effects: 


Origine! Sheet Ne. 92 


Rffective: :. 


AUG. 3, 1962 ais 











or future valid rules, regulations or 


GENERAL TERMS AND CONDITIONS 
(Coatineed) 


a5 


Hue 
et 


DAILY DELIVERY OBLIGATION 


pay 
et 


| 
| 
| 
| 
: 


orders of any commission or regulatory body having jurisdiction. 


13. SERVICE AGREEMENT (Coatiased) 
made subject to all present 


| 
: 





GERERAL TERMS AND CORDITIONS 
(Contineed) 


18, LENTATION OF SERVICE UNDER RATE SCHEDULES TO SALES FOR RESALE I 
WTERSTATE COMMERCE 


The Rate Schedules in the Tariff are available only in con 
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UNITED GAS PIPE LINE COMPANY 
FPC Ges Teriff 


SERVICE AGREEMERT - FORM A 
(Coatinesé) 


ARTICLE IV 
SALES TO RURAL CONSUMERS 
(Coutiaved) 








MTecued By: A. Vice President 
Issued on: ba =e 
Sieh ak a a a a a 
47 
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UNITED GAS PIPE LINE COMPANY 
Origine! Sheet Ne. 106 


SERVICE AGREEMENT - FORE B 
(Contineed) 


All gas delivered hereunder shall be paid for by Buyer under 
Seller's Rate Sctiedule 
oF any effective superseding rete schediles, <n file with the Federal 
Power Comission. 
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ARTICLE IV 
PRICE 
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SERVICE AGREERERT - FORE 0 
(EC catinesd ) 


ARTICLE IV 
PRICE 


TERS OF AGREERERT 


This agreement shall became effective on 
‘and shall continue end remain in foroe and effect for a period === 
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INDEX OF PURCHASERS 
(Coatineed) 


Waited Ges Corporation (Continued) 
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Billing Area Unit: | 
(a) having a maximum daily demand which is, or is 
estimated to be, 5,000 Mcf a day or less, and 

(b) located in Seller's Jackson Rate Zone 


when Buyer has executed with Seller a Service Agreement for the 
purchase of natural gas for such Billing Area Unit. 


2 APPLICABILITY AND CHARACTER OF SERVICE 


trial Use Only 
tariff. Deliveries of gas hereunder shall be firm gas and shall not 


subject to curtailment or interruption except as provided in Sections 
and 12 of the Generel Terms and Conditions. 
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19.5¢ per Met for all gs delivered. 
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after transmission through Buyer’s transmission system, where Buyer 
has executed with Seller a Service Agreement. 


2. APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall be applicable to all natural gas de- 
livered by Seller to Buyer for resale Agreement 
for service under this rate schedule. 


subject to curtailment or 
ll and 12 of the General Terms and 


2% gate 


In computing the minisam bill under this rate schedule, the 
contract year shall be a period of 12 consecutive months 
on the date specified on Sheet No. 99 of this 
Wo. 1 as the Contract Year Anniversary. - 


57 











L AVAILABILITY 


| This rate schedule is available to any natural gas pipeline 
company (hereinafter called "Buyer®) for the purchase from United Gas 
Pipe Line Company (hereinafter called "Seller®) of natural gas at de- 
livery points located in Seller’s Jackson Rate Zone, for resale after 
transaission through Buyer*s transmission system, where Buyer has 
executed with Seller a Service Agreement. 


2 APPLICABILITY AND CHARACTER OF SERVICE 


This rate schedule shall be applicable to all natural gas de- 
livered by Seller to Buyer for resale under each Service Agreement 
executed for service under this rate schedule. Deliveries of gas here- 
under, up to the Maximm Daily Quantity, shall be firm gas and shall 
not be subject to curtailment or interruption except as provided in 
Sections 11 and 12 of the General Terms and Conditions. 


2% RATE 


For nataral gas service rendered to Buyer each month under this 
rate schedule, Buyer shall pay Seller the sum of a Demand Charge and a 
Commodity Charge determined as follows: 


(a) Demand Charge 
Per Mcf of Maximm Daily Quantity 
in effect during the billing month $1.56 per month 


(b) Commoaity Charge 
Per Mcf of natural gas delivered 12.5¢ 


4, NMG BILL 


| In computing the minigum bill under this rate schedule, the 
contract year shall be a period of 12 consecutive months beginning on 
the date specified on Sheet No. 99 of this First Revised Volume No. 1 
as the Contract Year Anniversary. 





UNITED GAS PIPE Lime compsey” 
FPC Ges Tertll fy 
First Revised Velome Me. 1 | 





delivery. 
2. APPLICABILITY ABD CHARACTER OF SERVICE 
This rate schedule shall be applicable to all natural gas de- 
Service Deliveries 


not be subject to curtailment or interruption 
Sections 11 and 12 of the General Terms and Conditions. 


3 RATE 
10.4¢ per Mcf of natural gas delivered. 
4, WIRMUN BONTHLY BILL 
Hone. 
S. QUANTITIES 
The quantities of gas which Seller is obligated to 
deliver and Buyer is obligated to purchase and receive shall be the 
quantities as specified in the Service Agreemat. 
6. MEASUREMENT BASE 
Refer to Section 1.3 of the Generel Terms and Conditions. 





7. MEAT CONTERT 
Refer to Section 2.1 of the General Terms and Conditions. 
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Accepted for Filing to Become 
Effective May 1, 1955 


SERVICE AGREEMENT 
(Large Volume Industrial Use Only Customers) 


Tris AGREEMENT, made and entered into this 25th day 
of March, 1955, by and between Unsitep Gas Pirz Line 
Company, a Delaware Corporation, hereinafter called 
“‘Seller’’, and Mississrer1 VatLEy Gas Company, a Missis- 
sippi corporation, hereinafter called ‘‘Buyer”’, 


WITNESSETH : 


In consideration of the covenants and agreements here- 
inafter set forth, to be kept and performed by the parties 
hereto, it is agreed by and between said parties as follows: 


Azgticrz I 
Scorz or AGREEMENT 


Subject to the terms, conditions and limitations hereof, 
Seller agrees to sell and deliver or cause to be delivered to 
Buyer, and Buyer agrees to purchase and receive from 
Seller and pay Seller for natural gas for resale for large 
volume industrial use only to the following customers of 
Buyer: 


Buckeye Cotton Oil Company, Jackson, Mississippi 
Filtrol Corporation, Jackson, Mississippi 
Jackson Lamp Works, G. E. Co., Jackson, Mississippi 
Knox Glass Bottle Company, Jackson, Mississippi 
Mississippi Power & Light Company 

Rex Brown Power Plant, Jackson, Mississippi 














Azticie IT 
Denivery Pornt anp PRESSURE 


‘Delivery of natural gas by Seller to Buyer for resale 
for each large volume industrial use only customer shall 
be made at the outlet of Seller’s facilities at the points 
designated below; and such gas shall be delivered hereunder 
at such pressures as may be necessary to meet Buyer’s 
requirements, from time to time, at said points of delivery, 
but not to exceed the pressures shown below: 


1315 
‘Name of ae Volume Delivery Point Delivery 
Industrial Use Only Customer Location Pressure 


Buckeye Cotton Oil Company Town Border #2 
100 p.s.ig. 
Filtrol Corporation Filtrol—G. E. tap Not to exceed 
100 psig. 
Jackson Lamp Works, G. E. Co. Filtrol—G. E. tap Not to exceed 
100 p.s.i.g. 
Knox Glass Bottle Company Knox tap Not to exceed 


100 p.siig. 
ee Power & ee Company Town Border #4 Not to exceed 
Power Plan 100 p.s.i.g. 
Buyer agrees to take and receive gas hereunder at the 
pressure herein provided for and thereafter to regulate 
and control said gas to the extent necessary for its 
operations. 
Azrticie IIT 
Maxmoum Darmy Quantity 


Unless and until increased pursuant to the later pro- 
visions of this Article, Seller shall not be required to 
deliver to Buyer hereunder, and Buyer shall not be entitled 
to receive from Seller, in any one day, more than the 
volume of gas specified below for each large volume indus- 
trial use only customer of Buyer, which quantity is hereby 
designated as Seller’s ‘‘Maximum Daily Quantity’”’ appli- 
cable to such industrial customer: 


% 
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Name of Large Volume Applicable Maximum 
Industrial Use Only Customer 


Buckeye Cotton Oil Company 

Filtrol Corporation 

Jackson Lamp Works, G. E. Co. 

Knox Glass Bottle Company 

Mississippi Power & Light Company 
Rex Brown Power Plant 


1316 


Should buyer desire, at any time any increase in maxi- 
mum daily deliveries from Seller over and above the 
Maximum Daily Quantity of Seller specified above for any 
industrial customer, it may notify Seller in writing of 
the amount of the increase desired and of the date it 
desires the increased deliveries commenced. Within. 120 
days from the receipt of the notice, Seller shall notify 
Buyer in writing whether or not, considering, (a) the 
remaining term of the Service Agreement, (b) the require- 
ments of Seller’s other customers, (c) Seller’s available gas 
and system capacity, and (d) whether Seller can obtain 
the necessary governmental authorizations and obtain and 
install any necessary additional equipment and facilities 
within the required time, Seller will be willing to furnish 
to Buyer the additional quantities of gas stated in Buyer’s 
notice. 


If the notice from Seller states that it will furnish the 
additional quantities of gas, the applicable Maximum 
Daily Quantity shall be increased to include such additional 
gas effective on the date the parties agree upon in the 
new Service Agreement prepared to reflect the new under- 
standing. If the notice from Seller states it will not deliver 
the additional quantities of gas covered by Buyer’s notice, 
the Maximum Daily Quantity shall remain unchanged. 


For each large industrial use only customer covered by 
this Service Agreement, where Seller supplies to Buyer 


‘63 
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less than the entire requirements of gas for such industrial 
customer, Buyer shall, as nearly as practicable, receive 
gas hereunder at the same hourly and daily load factor 
as that at which Buyer delivers to such industrial customer. 


Azticrz IV. 
a 


All gas delivered hereunder shall be paid for by Buyer 
under Seller’s Rate Schedule IND-J, or any effective super- 
seding rate schedules, on file with the Federal Power Com- 
mission.) This agreement in all respects shall be subject 
to the applicable provisions of such rate schedules and to 
the General Terms and Conditions attached thereto and 
filed with the Federal Power Commission which are by 
reference made a part hereof. 


Axgtictz: V 
TERM 


This agreement shall become effective on May 1, 1955, 
at 7:00 a.m. and shall continue and remain in force and 
effect for a period ending August 1, 1962, at 7:00 a.m. 
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Aztictz VI 

MoprricatTion 
No modification of the terms and provisions of this 
Service Agreement shall be or become effective except by 
the execution of a superseding Service Agreement. 


Axticys VIL 
Sussecr Hzaprnmves 


‘The subject headings of the Articles of this agreement 
gre inserted for convenient reference and are not to be 
considered in any interpretation of same. 


64 





Agztictz VIII 
AGREEMENTs Berne SUPERSEDED 


This agreement supersedes, cancels and terminates, as 
of the effective date of the term of this Service Agreement 
the following existing arrangements, agreements, contracts 
and Service Agreements with respect to the sale of natural 
gas by Seller to Buyer for the purposes set forth in 
Article I hereof: 


Gas Sales Contract dated August 5, 1947, as amended. 


Both parties shall be released from any and all obligations 
under said arrangements, agreements, contracts and Serv- 
ice Agreements except as to the obligation of Buyer to pay 
for all gas delivered thereunder by Seller prior to the 
effective date of the term of this Service Agreement, and 
for which payment has not been made. 


Aznrictze IX 
CHancE or OWNERSHIP 


If all or any part of Buyer’s distribution system or 
systems into which the gas sold hereunder is received, 
are voluntarily sold or exchanged by Buyer, then and in 
such event, Buyer agrees that it will cause the person, 
firm or corporation so acquiring such facilities to take 
and hold the same subject to this agreement and subject 
to the obligation to fully and faithfully perform all of the 
obligations created by this agreement, and Buyer further 
agrees that it will incorporate appropriate covenants to 
this effect in any act of conveyance or instrument of 
transfer which may be executed by it. 
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If all or any part of Seller’s pipe line system through 
which the gas sold hereunder is delivered to Buyer is vol- 
untarily sold or exchanged by Seller and Seller will there- 
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by be rendered unable to supply to Buyer any gas which 
it is obligated to supply hereunder, then, and in such event, 
Seller agrees that it will cause the person, firm or corpora- 
tion so acquiring such property to take and hold the same 
subject to this agreement and subject to the obligation to 
fully and faithfully perform all of the obligations created 
by this agreement applicable to the property so sold or 
exchanged, and Seller further agrees that it will incorpo- 
rate appropriate covenants to this effect in any act of 
conveyance or instrument of transfer which may be ex- 
ecuted by it. 
AxticLe X 


SUCCESSORS AND ASSIGNS 


This agreement shall be binding upon and inure to the 
benefit of the successors and assigns of each of the parties 
hereto. 


Is Wrrsess Wuezeor, the parties hereto have executed 
this agreement in duplicate originals. 


Unsrrep Gas Pree Line Company 
By A. D. Greene 
Vice President 
ATTEST : 
B. H. Wixsam 
Secretary 


Mississrppr Vatizy Gas Company 
(Buyer) 
By Tom W. Crockett 
Vice President 
ATTEST: 
W. W. Porvres, Jz. 
Assistant Secretary 
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Accepted for Filing to Become 
Effective May 1, 1955 


SERVICE AGREEMENT 


Tus AGREEMENT, made and entered into this 25th day 
of March, 1955, by and between Unirep Gas Pre Lint 
Company, a Delaware Corporation, hereinafter called 
‘<Seller’’, and Mississiprt Vattey Gas Company, a Missis- 
sippi corporation, hereinafter called ‘‘Buyer,’’ 


WITtNESSETH : 
In consideration of the covenants and agreements here- 
inafter set forth, to be kept and performed by the parties 
hereto, it is agreed by and between said parties as follows: 


Argttote I 
Score or AGREEMENT 


Subject to the terms, conditions and limitations hereof, 
Seller agrees to sell and deliver or cause to be delivered 
to Buyer, and Buyer agrees to purchase and receive from 
Seller and pay Seller for natural gas as follows: 

All of Buyer’s requirements for resale and distribution 
throngh Buyer’s several distribution systems serving 
Bolton, Edwards, and Raymond, all being communities in 
Hinds County, Mississippi, and their adjoining environs, 
and the gas necessary for Buyer to render domestic service 
to farm taps and rural service lines located along Seller’s 
pipe lines in the same general territory as said communities. 


Axgticte II 
Detivery Pornt, QUANTITY AND PRESSURE 
Delivery of natural gas by Seller to Buyer for each 
distribution system (not including farm taps and rural 
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service lines) shall be made at the outlet of Seller’s facili- 
ties at the points designated on Exhibit ‘‘A’’ attached to 
this Service Agreement, and at any additional poimt or 
points mutually agreed upon by the parties and added by 
revising Exhibit ‘“‘A’’. The maximum quantity of gas 
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deliverable by Seller to Buyer hereunder in any one day 
at any delivery point shall be the quantity specified for 
such delivery point in Exhibit ‘‘A’’, provided that the 
aggregate volume deliverable on any day at all such de- 
livery points hereunder shall not exceed the Maximum 
Daily Quantity stated in Article IIT hereof. 


Such gas shall be delivered hereunder at such pressure 
(not to exceed one hundred (100) pounds or such pressures 
as may be shown in Exhibit ‘‘A’’) as may be necessary 
to meet Buyer’s requirements, from time to time, at said 


points of delivery. 


Buyer agrees to take and receive gas hereunder at the 
pressure herein provided for and thereafter to regulate 
and control said gas to the extent necessary for its 
operations. 


Azticte IIT 
Maxmum Darry Quantity 


Unless and until increased pursuant to the later provi- 
sions of this Article, Seller shall not be required to deliver 
to Buyer hereunder, and Buyer shall not be entitled to 
receive from Seller, in any one day, more than an aggregate 
of 1,210,000 cubic feet of gas, which quantity is hereby 
designated as Seller’s ‘‘Maximum Daily Quantity.”’ 


Should Buyer desire, at any time any increase in maxi- 
mum daily deliveries from Seller over and above the 
Maximum Daily Quantity of Seller, it may notify Seller 
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in writing of the amount of the increase desired and of the 
date it desires the increased deliveries commenced. Within 
120 days from the receipt of the notice, Seller shall notify 
Buyer in writing whether or not, considering, (a) the 
remaining term of the Service Agreement, (b) the require- 
ments of Seller’s other customers, (c) Seller’s available 
gas and system capacity, and (d) whether Seller can obtain 
the necessary governmental authorizations and obtain and 
install any necessary additional equipment and facilities 
within the required time, Seller will be willing to furnish 
to Buyer the additional quantities of gas stated in Buyer’s 
notice. 

If the notice from Seller states that it will furnish the 
additional quantities of gas, the Maximum Daily Quantity 
hereunder shall be increased to include such additional 
gas effective on the date the parties agree upon in the 
new Service Agreement prepared to reflect the new under- 


standing. If the notice from Seller states it will not deliver 
the additional quantities of gas covered by Buyer’s notice, 
the Maximum Daily Quantity shall remain unchanged. 


1321 
For each Billing Area Unit covered by this Service 
Agreement, where Seller supplies to Buyer less than the 
entire requirements of gas for Buyer’s distribution system 
or facilities served under this Service Agreement, Buyer 
shall, as nearly as practicable, receive gas hereunder at 
the same hourly and daily load factor as that at which 
Buyer receives its entire requirements of gas for such 

distribution system or facilities. 


Aztiorzs IV 
Sates To Rusa, ConsuMEES 


Where provision is made in Article I hereof for sale of 
gas for the purpose of this Article IV, Seller will deliver 
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gas in addition to the quantities specified in Articles IT 
and III to Buyer in accordance with Section 4.5 of the 
General Terms and Conditions of Seller’s Tariff for resale 
by Buyer for domestic purposes to rural consumers through 
farm taps and rural service lines along and in the vicinity 
of Seller’s pipe lines adjacent to and in the same general 
territory as any distribution system of Buyer supplied 
by Seller. Upon request therefor by Seller, Buyer will 
sell gas, purchased from Seller, to such rural consumers, 
for such purposes in accordance with Buyer’s standard 
and applicable service policy, rate and contract, and all 
gas sold by Seller to Buyer for such purposes will be 
delivered to Buyer at the cut off valves at the termini of 
Seller’s service taps, installed and operated above ground 
at Seller’s cost and expense along and adjacent to its 
pipe line. 
: Axtictz V 
PRICE 


| All gas delivered hereunder shall be paid for by Buyer 
under Seller’s Rate Schedule G-J, or any effective super- 
seding rate schedules, on file with the Federal Power Com- 
mission. This agreement in all respects shall be subject 
to the applicable provisions of such rate schedules and to 
the General Terms and Conditions attached thereto and 
filed with the Federal Power CoRR EE which are by 
reference made a part hereof. 
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Agticitz VI 
TERM 


This agreement shall become effective on May 1, 1959, 
at 7:00 a.m. and shall continue and remain in force and 
effect for a period ending January 1, 1975, at 7:00 a.m. 
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Agtictz VIL 


MoprricaTIon 


No modification of the terms and provisions of this 
Service Agreement, other than in Exhibit “‘A”’ as herein 
provided for, shall be or become effective except by the 
execution of a superseding Service Agreement. 


Argticte VIII 
Supsecr Heaprines 


The subject headings of the Articles of this agreement 
are inserted for convenient reference and are not to be 
considered in any interpretation of same. 


Azticte [X 
AGrermEents Berna SUPERSEDED 


This agreement supersedes, cancels and terminates, as 
of the effective date of the terms of this Service Agreement 
the following existing arrangements, agreements, contracts 
and Service Agreements with respect to the sale of natural 
gas by Seller to Buyer for the purposes set forth in 
Article I hereof: 3 


Gas Sales Contract dated August 5, 1947, as amended. 


1323 


Both parties shall be released from any and all obligations 
under said arrangements, agreements, contracts and Serv- 
ice Agreements except as to the obligation of Buyer to pay 
for all gas delivered hereunder by Seller prior to the 
effective date of the term of this Service Agreement, and 
for which payment has not been made. 
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Axtictze X 
CHaNncE or OWNERSHIP 


If all or any part of Buyer’s distribution system or 
systems into which the gas sold hereunder is received, 
are voluntarily sold or exchanged by Buyer, then and in 
sach event, Buyer agrees that it will cause the person, 
firm or corporation so acquiring such facilities to take 
and hold the same subject to this agreement and subject 
to the obligation to fully and faithfully perform all of the 
obligations created by this agreement, and Buyer further 
agrees that it will incorporate appropriate covenants to 
this effect in any act of conveyance or instrument of 
transfer which may be executed by it. 


If all or any part of Seller’s pipe line system through 
which the gas sold hereunder is delivered to Buyer is 
voluntarily sold or exchanged by Seller and Seller will 


thereby be rendered unable to supply to Buyer any gas 
which it is obligated to supply hereunder, then, and in 
such event, Seller agrees that it will cause the person, 
firm or corporation so acquiring such property to take 
and hold the same subject to this agreement and subject 
to| the obligation to fully and faithfully perform all of 
the obligations created by this agreement applicable to 
the property so sold or exchanged, and Seller further agrees 
that it will incorporate appropriate covenants to this effect 
in any act of conveyance or instrument of transfer which 
may be executed by it. 
1324 
Axticrz XT 


Successors anp Assicns 


This agreement shal} be binding upon and inure to the 
benefit of the euccessors and assigns of each of the parties 
hereto. 
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Is Wrrsess Wueneor, the parties hereto have executed 
this agreement in duplicate originals. 


Unrrep Gas Pree Love Company 
By A. D. Greene 
Vice President 


ATTEST : 
B. H. WisHam 
Secretary 


Mississrprr Vattey Gas Company 
(Buyer) 


By Tom W. Crockett 
Vice President 


ATTEST: 
W. W. Porster, Jz. 


Assistant Secretary 














, 1925 
_ EXHIBIT A 


Effective May 1, 1955 to Service Agreement 
dated March 25, 1955 
(Supersedes Exhibit ‘‘A’’ effective on 
Maximum Daily 
Delivery Point Location Quantity 
A, At the respective metering and 
regulating stations located near 
the following communities: 
1. Bolton, Mississippi Not to exceed 
100 p.s.i.g. 
| 2. Edwards, Mississippi Not to exceed 
100 p.sig. 
| 3. Raymond, Mississippi Not to exceed 
100 p.s.i.g. 
B. At the point of connection between . 
Seller’s facilities and ’s line 
200 Mcf Not to exceed 
100 p.siig. 


Unrrep Gas Pree Live Company 


By A. D. Greene 
Vice President 


Mississrppr Vattey Gas Company 
(Buyer) 


By Tom W. Crockett 
Vice Prestdent 
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Accepted for Filing to Become 
Effective: May 1, 1955 


SERVICE AGREEMENT 
‘This Agreement, made and entered into this 25th day of 


March, 1955, by and between United Gas Pipe Line Com- 
pany, a Delaware Corporation, hereinafter called ‘‘Seller,’’ 
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and Mississippi Valley Gas Company, a Misississippi cor- 
poration, hereinafter called ‘‘Buyer,”’ } 


WITNESSETH: 


In consideration of the covenants and agreements herein- 
after set forth, to be kept and performed by the parties 
hereto, it is agreed by and between said parties as follows: 


ARTICLE I 
Score or AGREEMENT 


Subject to the terms, conditions and limitations hereof, 
Seller agrees to sell and deliver or cause to be delivered to 
Buyer, and Buyer agrees to purchase and receive from 
Seller and pay Seller for natural gas as follows: 


All of Buyer’s requirements for general service resale 
and distribution through Buyer’s distribution systems 


serving Jackson, in Hinds County, Mississippi, and the sar- 
rounding general territory and the gas required for resale 
by Buyer to certain of its customers being served from 
taps on Seller’s facilities; and the gas necessary for Buyer 
to render domestic service to farm taps and rural service 
lines located along Seller’s pipe lines described as follows: 


(a) Seller’s Sterlington-Jackson 18” line from valve 
located at Mile Post 106 + 4989.6—East of Raymond to 
Seller’s Jackson Compressor Station, and 


(b) Seller’s Benton-Mobile line from said Jackson Com- 
pressor Station to a point on the boundary line of Madison 
and Hinds Counties, Mississippi, and 


(c) Seller’s McComb 6” line from said Jackson Com- 
pressor Station to the intersection of said line with Trahon 
Creek in Section 12, Township 4 North, Range 1 West, 
Hinds County, Mississippi, and 
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(ad) That portion of Seller’s 6” Canton line located in 
Hinds County, Mississippi, and 

_(e) All lateral lines of Seller extending from said main 
pipe lines of Seller as described in (a), (b), (c) and (d) 
above. 


ARTICLE II 
Denivery Pornt, QuANTITY AND PRESSURE 


Delivery of natural gas by Seller to Buyer for each dis- 
tribution system (not including farm taps and rural service 
lines) shall be made at the outlet of Seller’s facilities at the 
points designated on Exhibit ‘‘A’’ attached to this Service 
Agreement, and at any additional point or points mutually 
agreed upon by the parties and added by revising Exhibit 
“*A”’, The maximum quantity of gas 
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deliverable by Seller to Buyer hereunder in any one day 
at any delivery point shall be the quantity specified for 
such delivery point in Exhibit ‘“‘A’’, provided that the 
aggregate volume deliverable on any day at all such deliv- 
ery points hereunder shall not exceed the Maximum Daily 
Quantity stated in Article IIT hereof. 


Such gas shall be delivered hereunder at such pressure 
(not to exceed one hundred (100) pounds or such pres- 
sures as may be shown in Exhibit ‘‘A’’) as may be neces- 
sary to meet Buyer’s requirements, from time to time, at 
said points of delivery. 


Buyer agrees to take and receive gas hereunder at the 
pressure hereim provided for and thereafter to regulate and 
control said gas to the extent necessary for its operations. 
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ARTICLE II 
Maxmoum Daruy Quantity 


Unless and until increased pursuant to the later provi- 
sions of this Article, Seller shall not be required to deliver 
to Buyer hereunder, and Buyer shall not be entitled to 
receive from Seller, in any one day, more than an aggre- 
gate of 67,440,000 cubic feet of gas, which quantity is hereby 
designated as Seller’s ‘‘Maximum Daily Quantity.”’ 

Should Buyer desire, at any time any increase in maxi- 
mum daily deliveries from Seller over and above the Maxi- 
mum Daily Quantity of Seller, it may notify Seller in writ- 
ing of the amount of the increase desired and of the date 
it desires the increased deliveries commenced. Within 
120 days from the receipt of the notice, Seller shall notify 
Buyer in writing whether or not, considering, (a) the re- 
maining term of the Service Agreement, (b) the require- 
ments of Seller’s other customers, (c) Seller’s available 
gas and system capacity, and (d) whether Seller can ob- 
tain the necessary governmental authorizations and obtain 
and install any necessary additional equipment and facili- 
ties within the required time, Seller will be willing to fur- 
nish to Buyer the additional quantities of gas stated in 
Buyer’s notice. 

If the notice from Seller states that it will furnish the 
additional quantities of gas, the Maximum Daily Quantity 
hereunder shall be increased to include such additional 
gas effective on the date the parties agree upon in the new 
Service Agreement prepared to reflect the new under- 
standing. If the notice from Seller states it will not deliver 
the additional quantities of gas covered by Buyer’s notice, 
the Maximum Daily Quantity shall remain unchanged. 
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For each Billing Area Unit covered by this Service 
Agreement, where Seller supplies to Buyer less than the 
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entire requirements of gas for Buyer’s distribution system 
or facilities served under this Service Agreement, Buyer 
shall, as nearly as practicable, receive gas hereunder at 
the same hourly and daily load factor as that at which 
Buyer receives its entire requirements of gas for such dis- 
tribution system or facilities. 


ARTICLE IV 
Sates to Rurat CoNsSUMERS 


Where provision is made in Article I hereof for sale of 
gas for the purpose of this Article IV, Seller will deliver 
gas in addition to the quantities specified in Articles IT and 
II to Buyer in accordance with Section 4.5 of the General 
Terms and Conditions of Seller’s Tariff for resale by 
Buyer for domestic purposes to rural consumers through 
farm taps and rural service lines along and in the vicinity 
of Seller’s pipe lines adjacent to and in the same general 
territory as any distribution system of Buyer supplied 
by Seller. Upon request therefor by Seller, Buyer will sell 
gas, purchased from Seller, to such rural consumers, for 
such purposes in accordance with Buyer’s standard and 
applicable service policy, rate and contract, and all gas 
sold by Seller to Buyer for such purposes will be delivered 
to Buyer at the cut off valves at the termini of Seller’s 
service taps, installed and operated above ground at Seller’s 
cost and expense along and adjacent to its pipe line. 


ARTICLE V 


PRICE 


All gas delivered hereunder shall be paid for by Buyer 
under Seller’s Rate Schedule DG-J, or any effective super- 
seding rate schedules, on file with the Federal Power Com- 
mission. This agreement in all respects shall be subject 
to the applicable provisions of such rate schedules and 
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to the General Terms and Conditions attached thereto and 
filed with the Federal Power Commission which are by 
reference made a part hereof. 
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ARTICLE VI 


TERM 
This agreement shall become effective on May 1, 1959, 
at 7:00 a.m. and shall continue and remain in force and 
effect for a period ending January 1, 1975, at 7:00 a.m. 


ARTICLE VIL 


MopDIFICATION 


No modification of the terms and provisions of this Serv- 
ice Agreement, other than in Exhibit ‘‘A’’ as herein pro- 
vided for, shall be or become effective except by the exe- 
cution of a superseding Service Agreement. 


ARTICLE VIII 


Susseocr Heaprves 


The subject headings of the Articles of this agreement 
are inserted for convenient reference and are not to be 
considered in any interpretation of same. 


ARTICLE IX 


AGREEMENTS BEING SUPERSEDED 


This agreement supersedes, cancels and terminates, as 
of the effective date of the term of this Service Agreement 
the following existing arrangements, agreements, contracts 
and Service Agreements with respect to the sale of natural 
gas by Seller to Buyer for the purposes set forth in Article 
I hereof: 

Gas Sales Contract dated: August 5, 1947, as amended. 
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Both parties shall be released from any and all obligations 
under said arrangements, agreements, contracts and Serv- 
ice Agreements except as to the obligation of Buyer to pay 
for all gas delivered hereunder by Seller prior to the effec- 
tive date of the term of this Service Agreement, and for 
which payment has not been made. 


ARTICLE X 
CHANGE oF OWNERSHIP 


If all or any part of Buyer’s distribution system or sys- 
tems, into which the gas sold hereunder is received, are 
voluntarily sold or exchanged by Buyer, then, and in such 
event, Buyer agrees that it will cause the person, firm or 
corporation so acquiring such facilities to take and hold 
the same subject to this agreement and subject to the 
obligation to fully and faithfully perform all of the obliga- 


tions created by this agreement, and Buyer further agrees 
that it will incorporate appropriate covenants to this effect 
in any act of conveyance or instrument of transfer which 
may be executed by it. 

‘Tf all or any part of Seller’s pipe line system through 
which the gas sold hereunder is delivered to Buyer is 
voluntarily sold or exchanged by Seller and Seller will 
thereby be rendered unable to supply to Buyer any gas 
which it is obligated to supply hereunder, then, and in such 
event, Seller agrees that it will cause the person, firm or 
corporation so acquiring such property to take and hold 
the same subject to this agreement and subject to the 
obligation to fully and faithfully perform all of the obli- 
gations created by this agreement applicable to the prop- 
erty so sold or exchanged, and Seller further agrees that it 
will incorporate appropriate covenants to this effect in any 
act of conveyance or instrument of transfer which may be 
executed by it. 
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ARTICLE XI 


Successors anD ASSIGNS 


This agreement shall be binding upon and inure to the 
benefit of the successors and assigns of each of the parties 
hereto. 


In Witness Whereof, the parties hereto have executed 
this agreement in duplicate originals. 


Untrrep Gas Pre Lise 
Company OK Aj 


By A. D. GREEnz 
Vice President 


Attest: 
B. H. Winnam 


Secretary 


Mississiprt VALLEY Gas 
CoMPaNy (Buyer) 


By (Ilegible) 
Vice President 


Attest: 


W. W. Porter, Jz. 
Assistant Secretary 
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EXHIBIT A 


Effective May 1, 1955 to Service Agreement dated 
March 25, 1955 


(Supersedes Exhibit ‘‘A’’ effective on 
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Delivery Point Location 


A. At the existing points of connection 
between Seller’s facilities and Buyer’s 
facilities, such points being generally 
known as and located as follows: 


1.Town Border +1; located at the 
corner of High Street and Greymont 
Avenue, in Block G of the Fair- 
grounds Addition, in the City of 
Jackson, Hinds County, Mississippi 20,000 Mcf 


2. Town Border + 2; located at the cor- 
ner of Woodrow Wilson Avenue and 
Holmes Avenue, in Block D of Wil- 
low Brook Place subdivision, in the 
City of Jackson, Hinds County, 
Mississippi 9,500 Mcf 


3.Town Border #3; located at ap- 
proximately Station 53 + 78 on 
Seller’s 8” Woodrow Wilson meter 
station transmission line 5,500 Mcf 


4.Town Border #4; located at ap- 
proximately Station 185 + 35 on 
Seller’s 12” transmission line to 
Mississippi Power & Light Com- 
pany’s Rex Brown Power Plan, such 
point being near Livingston Road 
near the City Limits of the City 
of Jackson, Hinds County, Missis- 
sippi 15,000 Mcf 
1333 


5. Town Border +5; located in Sec. 
20, Township 5 North, Range 1 East, 
near the community of Alta Woods, 
a suburb of the City of Jackson, 
Hinds County, Mississippi 4,500 Mcf 


_ At the following taps on Seller’s line 
at which deliveries of gas are being 
made for resale by Buyer to the cus- 
tomers indicated below for other than 
Domestic use: 
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1. Armstrong Cork Company; tap lo- 
cated at approximately Station 
6148 + 43 on Seller’s Sterlington- 
Jackson line 


2. Cataphote Manufacturing Company ; 
tap located at approximately Station 
97 + 80 on Seller’s Jackson Field 
South 10” line (now known as Jack- 
son-Magnolia Main Line) 


3. Century Manufacturing Company; 
tap located at approximately Station 
30 + 31 on Seller’s 12” transmission. 
line to Jackson Town Border Sta- 
tion # 4 
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4.Gulf States Creosoting Company ; 
tap located at approximately Station 
68 + 11 on Seller’s Jackson-Mag- 
nolia line, or alternately, at the end 
of Seller’s 4” line ‘“‘M’’ at approxi- 
mately Station 68 + 66 on Seliler’s 
said Jackson-Magnolia line 

5. Great Southern Box Company; tap 
located at approximately Station 
68 ++ 11 on Seller’s Jackson-Mag- 
nolia line, or alternately, at the end 
of Seller’s 4” line ‘‘M’’ at approxi- 
mately Station 68 + 66 on Seller’s 
said Jackson-Magnolia line 

6. Jackson Packing Company; tap lo- 
cated at approximately Station 28 
a 16 on Seller’s Jackson-Magnolia 


7. Swift & Company ; tap located at ap- 
proximately Station 32 + 49 on Sell- ~ 
er’s Jackson-Magnolia line 

8. Tougaloo College; tap located at the 
terminus of the 3” line serving 
Tougaloo College, said line beginning 
at approximately Station 920 -+ 90 
on Seller’s Jackson-Mobile Main 
Line 
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C. At the outlet side of metering and 
regulating stations to be constructed 
by Seller and located as follows: 

1. Town Border #6; located at ap- 
proximately Station 5942 + 33 on 
Seller’s Sterlington-Jackson line near 
the intersection of said line and 
Miss. Highway +18 in Section 23, 
T-5-N, R-1-W, Hinds County, Mis- 
sissippi 


2.Town Border + 7; located at ap- 
proximately Station 1006 + 00 on 
Seller’s Jackson-Mobile Main Line 
near the intersection of said line and 


T-6-N, R-1-E, Hinds County, Mis- 
sissippi 6,000 Mef 2 


Untrep Gas Pree Lise Company 


By A. D. Greene 
Vice President 
OK Aj 


Mississrerr Vatuey Gas Company 


(Buyer) 
By (Hlegible) 
Vice President 


ee S.A. dtd. 6/6/55 
ecepted for Filing to Become 
Effective 4/1/56 


SUPERSEDED 


SERVICE AGREEMENT 


‘Turis AGREEMENT, made and entered into this 10th day of 
November, 1955, by and between Unirep Gas Pree Live 


743 





(1336) 


Company, a Delaware Corporation, hereinafter called 
‘“<Seller,”? and Mosmz Gas Szevice CoRPorarion, an Ala- 
bama corporation, hereinafter called ‘‘Buyer,”’ 


WITNESSETH : 


In consideration of the covenants and agreements here- 
inafter set forth, to be kept and performed by the parties 


hereto, it is agreed by and between said parties as follows: 


Aztiote I 


Score or AGREEMENT 


Subject to the terms, conditions and limitations hereof, 
Seller agrees to sell and deliver or cause to be delivered 
to Buyer, and Buyer agrees to purchase and receive from 
Seller and pay Seller for natural gas as follows: Natural 
gas for all of Buyer’s General Service requirements for 


resale and distribution through Buyer’s distribution sys- 
tem as now constructed and as same may be hereafter 
extended, in the Cities of Mobile, Prichard and Chickasaw 
and the Communities of Spring Hill, Cottage Hill, and 
Whistler, and all of their environs, and all of Buyer’s 
requirements of natural gas for resale to those certain 
rural consumers served through farm taps and rural serv- 
ice lines along and in the vicinity of Seller’s pipe lines, 
as are connected on the date hereof, all being located in 
Mobile County, Alabama, and all of Buyer’s requirements 
of natural gas for its three certain rural farm tap con- 
sumers, namely; Dan Steadham, Oline Steadham and B. P. 
Steadham, all located in Section 35, Township 3 South, 
Range 2 West, Mobile County, Alabama, to be served 
through taps to be made on Seller’s proposed tap line 
extending from its main line to its Town Border Station 
No. 3 as described on Exhibit A attached hereto. 7 
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Axzticte II 
Dervery Pornt, QUANTITY AND PRESSURE 


Delivery of natural gas by Seller to Buyer for each 
distribution system (not including farm taps and rural 
service lines) shall be made at the outlet of Seller’s facili- 
ties at the points designated on Exhibit ‘‘A’’ attached to 
this Service Agreement, and at any additional point or 
points mutually agreed upon by the parties and added by 
revising Exhibit ‘‘A’’. The maximum quantity of gas 
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deliverable by Seller to Buyer hereunder in any one day 
at any delivery point shall be the quantity specified for 
such delivery point in Exhibit ‘‘A’’, provided that the 
aggregate volume deliverable on any day at all such de- 
livery points hereunder shall not exceed the Maximum 
Daily Quantity stated in Article III hereof. 


‘Such gas shall be delivered hereunder at such pressure 
(not to exceed one hundred (100) pounds or such pressures 
as may be shown in Exhibit ‘‘A’’) as may be necessary 
to meet Buyer’s requirements, from time to time, at said 
points of delivery. 


Buyer agrees to take and receive gas hereunder at the 
pressure herein provided for and thereafter to regulate 
and control said gas to the extent necessary for its 
operations. 


Axgticte IIT 
Maxmoum Darmy Quantity 


‘Unless and until increased pursuant to the later provi- 
sions of this Article, Seller shall not be required to deliver 
to Buyer hereunder, and Buyer shall not be entitled to 
receive from Seller, in any one day, more than an aggregate 
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of 75,000,000 cubic feet of gas, which quantity is hereby 
designated as Seller’s ‘‘Maximum Daily Quantity.” 


Should Buyer desire, at any time any increase in maxi- 
mum daily deliveries from Seller over and above the 
Maximum Daily Quantity of Seller, it may notify Seller 
in writing of the amount of the increase desired and of the 
date it desires the increased deliveries commenced. Within 
120 days from the receipt of the notice, Seller shall notify 
Buyer in writing whether or not, considering, (a) the 
remaining term of the Service Agreement, (b) the require- 
ments of Seller’s other customers, (c) Seller’s available 
gas and system capacity, and (d) whether Seller can obtain 
the necessary governmental authorizations and obtain and 
install any necessary additional equipment and facilities 
within the required time, Seller will be willing to furnish 
to Buyer the additional quantities of gas stated in Buyer’s 
notice. 


If the notice from Seller states that it will furnish the 
additional quantities of gas, the Maximum Daily Quantity 
hereunder shall be increased to include such additional 
gas effective on the date the parties agree upon in the 
new Service Agreement prepared to reflect the new under- 
standing. If the notice from Seller states it will not deliver 
the additional quantities of gas covered by Buyer’s notice, 
the Maximum Daily Quantity shall remain unchanged. 
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For each Billing Area Unit covered by this Service 
Agreement, where Seller supplies to Buyer less than the 
entire requirements of gas for Buyer’s distribution system 
or facilities served under this Service Agreement, Buyer 
shall, as nearly as practicable, receive gas hereunder at 
the same hourly and daily load factor as that at which 
Buyer receives its entire requirements of gas for such 
distribution system or facilities. 
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Azrtictet IV 
Sates To RuzaL CONSUMERS 


Where provision is made in Article I hereof for sale of 
gas for the purpose of this Article IV, Seller will deliver 
gas in addition to the quantities specified in Articles II 
and III to Buyer in accordance with Section 4.5 of the 
General Terms and Conditions of Seller’s Tariff for resale 
by Buyer for domestic purposes to rural consumers through 
farm taps and rural service lines along and in the vicinity 
of Seller’s pipe lines adjacent to and in the same general 
territory as any distribution system of Buyer supplied 
by Seller. Upon request therefor by Seller, Buyer will 
sell gas, purchased from Seller, to such rural consumers, 
for such purposes in accordance with Buyer’s standard 
and applicable service policy, rate and contract, and all 
gas sold by Seller to Buyer for such purposes will be 
delivered to Buyer at the cut off valves at the termini of 


Seller’s service taps, installed and operated above ground 
at Seller’s cost and expense along and adjacent to its 
pipe line. 


ARTICLE V 
Price 


All gas delivered hereunder shall be paid for by Buyer 
under Seller’s Rate Schedule DG-J, or any effective super- 
seding rate schedules, on file with the Federal Power Com- 
mission. This agreement in all respects shall be subject 
to the applicable provisions of such rate schedules and to 
the General Terms and Conditions attached thereto and 
filed with the Federal Power Commission which are by 
reference made a part hereof. 
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Aztictz VI 
TrRM 


This agreement shall become effective on completion of 
Town Border Station +3 as described in Exuzrr A hereto 
attached and upon natural gas being delivered through 
the same and shall continue and remain in force and effect 
for a period extending to July 25, 1962. 


Axgrictz VIL 


MopiFricaTIon 


No modification of the terms and provisions of this 
Service Agreement, other than in Exhibit “A” as herein 
provided for, shall be or become effective except by the 
execution of a superseding Service Agreement. 


Axgticte VIII 


Sussecr HEeapines 
The subject headings of the Articles of this agreement 
are inserted for convenient reference and are not to be 
considered in any interpretation of same. 
Axticte IX 


AGREEMENTs Brine SUPERSEDED 


This agreement supersedes, cancels and terminates, as 
of the effective date of the term of this Service Agreement 
the following existing arrangements, agreements, contracts 
and Service Agreements with respect to the sale of natural 
gas by Seller to Buyer for the purposes set forth in 
Article I hereof: 


Service Agreement dated June 6, 1955. 
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Both parties shall be released from any and all obligations 
under said arrangements, agreements, contracts and Serv- 
ice Agreements except as to the obligation of Buyer to pay 
for all gas delivered hereunder by Seller prior to the 
effective date of the term of this Service Agreement, and 
for which payment has not been made. 


ARTICLE X 
CHANGE OF OWNERSHIP 


‘Tf all or any part of Buyer’s distribution system or 
systems into which the gas sold hereunder is received, 
are voluntarily sold or exchanged by Buyer, then and in 
such event, Buyer agrees that it will cause the person, 
firm or corporation so acquiring such facilities to take 
and hold the same subject to this agreement and subject 
to the obligation to fully and faithfully perform all of the 


obligations created by this agreement, and Buyer further 
agrees that it will incorporate appropriate covenants to 
this effect in any act of conveyance or instrument of 
transfer which may be executed by it. 


Tf all or any part of Seller’s pipe line system through 
which the gas sold hereunder is delivered to Buyer is vol- 
untarily sold or exchanged by Seller and Seller will there- 
by be rendered unable to supply to Buyer any gas which 
it is obligated to supply hereunder, then, and in such event, 
Seller agrees that it will cause the person, firm or corpora- 
tion so acquiring such property to take and hold the same 
subject to this agreement and subject to the obligation to 
fully and faithfully perform all of the obligations created 
by this agreement applicable to the property so sold or 
exchanged, and Seller further agrees that it will incorpo- 
rate appropriate covenants to this effect in any act of 
conveyance or instrument of transfer which may be ex- 
ecuted by it. 
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Argticte XI 


Successors anp ASSIGNS 


This agreement shall be binding upon and inure to the 
benefit of the successors and assigns of each of the parties 
hereto. 


Ly Wirsess WHeEneEor, the parties hereto have executed 
this agreement in duplicate originals. 


Unrrep Gas Prez Line Company 
By A. D. Greene 
Vice President 
ATTEST : 
B. H. Wixeam 
Secretary 


Mosrze Gas Service CoRPorRaTION 
(Buyer) 


By Mavricz WHITE 
President 


ATTEST : 


Dan M. JoHnstoxn 
Secretary 
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EXHIBIT A 


Effective as set forth in Article VI, Term, to 
Service Agreement dated November 10, 1955 


Maximum Daily Delivery 
Delivery Point Location Quantity Pressure 
Town Border Station #1, located 
on lots 1, 2 and 3, o Block 4 
of Mechem & Sage’s Second 
Subdivision of La apeereee Tract, 
‘Mobile County, Alabama 


Town Border Station #2, located 
on lot 12 of Block 5, of Moltons 
Addition to Whistler and Chickasaw, 
'Mobile County, Alabama 13,000 Mef 


Town Border Station #3 to be located 
on Seller’s metering and 
station site north of the City of 
Mobile Waterworks Department in 
the SW % of NE % of SW % of 
Sec. 2, T-4-8, B-2-W, Mobile County, 
Alabama 


49,000 Mef Not to exceed 
100 p.s.ig. 


Unrrep Gas Prez Live Company 
By A. D. Greene 
Vice President 
Mosrz Gas Service CoRPoRaTiIon 
(Buyer) 


By Mavzicz WHITE 
President 
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June 10, 1952. 


Reference F.P.C. Rate Schedule No. 126-A 
UNITED GAS PIPE LINE COMPANY 


This statement is made pursuant to Section 154.85 of the 
Federal Power Commission Rules and Regulations with 
reference to the existing Gas Sales Agreement between 
United Gas Pipe Line Company and Southern Natural 
Gas Company, dated as of May 7, 1951. 


This contract continued in effect as an executed Service 
Agreement for service to the extent that the provisions 
thereof are not superseded by or inconsistent with the 
applicable provisions of the Rate Schedules and General 
Terms and Conditions of United Gas Pipe Line Company’s 
Federal Power Commission Gas Tariff. 


The following provisions of said Contract remain in 


effect and have not been superseded by said Gas Tariff: 


Part Retained 


Preamble All 

Article 1 All 

Article 2 All except last paragraph 
of Section 2 

Article 4 First and fourth para- 
graphs only 

Article 6 2nd and 3rd entoners of 
the first paragraph for 
the sole and limited 
purpose of defining all 
quantities set out in Ar- 


ticle 2. 

Article 11 All 

Article 13 First sentence and first 56 
words of the second sen- 
tence. 

Article 15 All 

Article 17 All 

Testimonium Clause and Signatures All 
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UNITED GAS PIPE LINE COMPANY 
Rate Schedule FPC No. 126-A 
Effective Date: 7-23-52 


(Su 
8 


GAS SALES CONTRACT 

‘Tus AGREEMENT, made as of the 7th day of May, 1951, 
by and between Unrrep Gas Pree Line Company, @ corpora- 
tion of the State of Delaware (herein called ‘‘Seller’’), 
party of the first part, and Sournzrn Narvran Gas Com- 
PANY, @ corporation of the State of Delaware (herein called 
‘“‘Buyer’’), party of the second part; 

‘Wueneas, Seller and Buyer are parties to an agreement 
dated September 7, 1945, providing for the sale by Seller 
to Buyer of gas produced in the Carthage field, as therein 


> defined; and 


Wuezeas, Seller is not obligated to sell and deliver gas 
to Buyer under said contract of September 7, 1945, except 
to the extent therein provided from lands and/or leases in 
the Carthage field then or thereafter owned by Seller or 
subject to gas purchase contracts in favor of Seller; and 

Wueneas, certain of Seller’s contracts for the purchase 
of gas produced in said Carthage field (herein sometimes 
called ‘‘Seller’s field contracts’’) will expire by their terms 
prior to the expiration on October 31, 1965, of said contract 
of September 7, 1945, and Buyer desires that Seller renew 
or extend said contracts so as to enable Buyer to continue 
purchasing gas from Seller after the present expiration 
dates of said contracts; 


Now, THererore, THis AGREEMENT WITNESSETH: 


‘That, in consideration of the premises and the mutual 
covenants herein contained, Seller and Buyer have agreed 
and do hereby agree as follows: 
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This agreement shall cover a term ending on October 
31, 1965. 


ARTICLE 3 
(Price) 


The prices to be paid by Buyer to Seller for all gas 
(except for gas delivered from the Floyd field pursuant 
to the provisions of Article 13 hereof and except for gas 
delivered pursuant to the provisions of Section 2 of Article 
2 hereof) which Buyer takes hereunder shall be as follows: 


1588 


During each billing month hereof, the price payable 
hereunder shall consist of a Demand Charge and a Com- 
modity Charge (both charges, including any adjustment of 
the Commodity Charge as provided for in Article 8 hereof, 
to be computed on a gas measurement pressure base of 
(8) ounces gauge pressure above fourteen and four-tenths 
(14.4) pounds per square inch atmospheric pressure, with- 
out correction for deviation from Boyle’s Law) as follows: 


(i) A Demand Charge equal to thirty-eight cents (38¢) 
multiplied by the maximum number of Mef delivered here- 
under on any day during the twelve months’ period ending 
with the close of the billing month; provided, however, 
that— 


(a) during the twelve months’ period commencing with 
the effective date hereof, the period for the computa- 
tion of such maximum number of Mcf shall be the 
period commencing with the effective date hereof 
and ending with the close of the current billing 
month ; 
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Se if, and as often as, the Annual Quantity is reduced, 
the period for the computation of such maximum 
number of Mef shall be the period (not, however, in 
excess of twelve (12) months) commencing with the 
effective date of such reduction in the Annual Quan- 
tity (ie., the date specified in the notice confirming 
such reduction given by Seller to Buyer under the 
provisions of Article 2 hereof) and ending with the 
close of the current billing month; 


if, by reason of errors or inaccuracies in the dispatch- 
ing of gas, the quantity actually delivered on the 
day of 

1589 


maximum delivery was greater than the daily quan- 
tity which Buyer was entitled to take on such day, 
then the excess quantity shall be deducted from the 
quantity actually delivered for the purpose of com- 


puting the Demand Charge; and 


if Seller, after being afforded a reasonable oppor- 
tunity to do so, was unable, during any one or more 
days during the billing month, to deliver to Buyer 
the quantities of gas which Buyer elected to take on 
such day or days (up to but not in excess of 115% 
of 1/365 of the Annual Quantity specified in the 
annual notice for the year in which such billing month 
occurs), then the demand Charge for such billing 
month, computed as above provided, shall be re- 
duced by subtracting therefrom an amount deter- 
mined by multiplying the total aggregate number of 
Mef of Seller’s deficiencies in delivery on such day 
or days by one and twenty-five one hundredths cents 
(1.25¢) ; and 


_ (ii) a Commodity Charge equal to five cents (5¢) per 
Mef for all gas delivered hereunder. 
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If deliveries commence hereunder on a day other than 
the first day of a month, the Demand Charge during such 
fractional first month shall be computed on a pro rata 
basis so as to give effect to the number of days in such 
month on which gas was delivered hereunder. 


ARTICLE 12 
(Warranty of Title) 


Seller warrants generally the title to all gas delivered 
hereunder and agrees to indemnify Buyer from all suits, 
actions, debts, accounts, damages, costs, losses and ex- 
penses arising from or out of adverse claims of any and 
all persons to said gas or to royalties or charges thereon. 


Agticie 13 
(Purchase of Floyd Field Gas) 


Seller has heretofore delivered and is at the time of 
the execution of this agreement delivering small quantities 
of gas to Buyer at a point of connection on Buyer’s pipe 
line in West Carroll Parish, Louisiana, which gas is pro- 
duced in the Floyd field in East and West Carroll Parishes, 
Louisiana. Seller shall have the right to continue the 
delivery of such gas, if delivered at the working pressure 
in Buyer’s pipe line at the point of delivery, and Buyer 
agrees to receive the same, provided that the quantities 
so sold and so received shall be deemed to have been 
delivered under the provisions of this agreement but shall 
be paid for at the price of five and seventy-five one 
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hundredths cents (5.75¢) per Mcf (such price to be com- 
puted on a gas measurement pressure base of eight (8) 
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ounces gauge pressure above fourteen and four-tenths 
(14.4) pounds per square inch atmospheric pressure, with- 
out correction for deviation from Boyle’s Law) which 
price shall be in lieu of the price stipulated in Article 3 
hereof. The quantity of gas so delivered from the Floyd 
field shall be determined by the metering equipment now in 
place and shall be corrected to the unit of measurement 
specified in Article 6 of this agreement and shall be deter- 
mined in accordance with all of the provisions of said 
Article 6, except where otherwise specifically provided to 
the contrary and except that the specific gravity of the 
gas shall be determined by joint tests on or as near the 
first day of each calendar month as practicable or as much 
oftener as is found necessary in practice. The method of 
test used shall be by Edwards Balance or by such other 
methods as shall be agreed upon by the parties. The regu- 
lar tests, at the first of the month, shall determime the 


specific gravity to be used in the computations for the 
measurement of gas deliveries during such month or until 
changed by special tests, the special tests to be applicable 
from the date made and through the following days to 
and including the last day of such month or until further 
special tests are made. 


The gas delivered under the provisions of this Article 13 
shall be assumed to have a Btu content of 1,000 Btu per 
cubic foot, the tests for Btu content provided for in Article 
8 hereof being specifically waived as to such gas. 


ARTICLE 14 


(Regulatory Authorities) 


- This agreement is subject to all present and future valid 
orders, rules and regulations of any regulatory body having 
iJ ca i t ion. 
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1616 
June 10, 1952 


Reference F.P.C. Rate Schedule No. 126-B 


UNITED GAS PIPE LINE COMPANY 


This statement is made pursuant to Section 154.85 of 
the Federal Power Commission Rules and Regulations with 
reference to the existing Gas Transportation Agreement 
between United Gas Pipe Line Company and Southern 
Natural Gas Company, dated as of May 7, 1951. 


This contract continues in effect as an executed Service 
Agreement for service to the extent that the provisions 
thereof are not superseded by or inconsistent with the 
applicable provisions of the Rate Schedules and General 
Terms and Conditions of United Gas Pipe Line Company’s 
Federal Power Commission Gas Tariff. 


The following provisions of said Contract remain in 
effect and have not been superseded by said Gas Tariff: 


Part Retained 


Preamble All 
ee ta ees 
rticle First two hs 
Article IV All z 
Article VI 2nd and 3rd sentences of 
the first paragraph for 
the sole and limited 
purpose of defining all 
quantities set out in 
Article I. 
All 


XIV 
Testimonium Clause and Signatures 
1630 


(c) Shall not contain more than twenty (20) grains of 
total sulphur per one hundred (109) cubic feet. 


89 














(1631) 


(d) Shall not contain in excess of: 


(i) Three percent (3%) by volume of carbon dioxide ; 

(ii) Two percent (2%) by volume of oxygen; or 

(iii) Two-tenths (0.2) gallons per thousand (1,000) 
cubic feet of those certain liquefiable hydrocar- 
bons commonly referred to as natural gasoline, 
as determined by the charcoal adsorption method 
as prescribed by the American Gas Association in 
its testing code #101, effective January 1, 1933. 


Except as otherwise specifically provided to the con- 
trary in this Article all measurements of gas required in 
this Article shall be at a temperature of sixty degrees 
(60°) Fahrenheit and at an absolute pressure equivalent 
to thirty inches (30) of mercury at thirty-two degrees 
(32°) Fahrenheit. In addition to meeting the above specifi- 
cations, the gas delivered hereunder shall be commercially 
free from dust, gum, gum-forming constituents, or other 


liquid or solid matter which might become separated from 
the gas in the course of transportation through pipe lines. 


VI. 
For the purposes of computing the charges for trans- 
portation in this Article VIII, the gas measurement pres- 
sure base shall be eight (8) ounces gauge 


1631 
pressure above fourteen and four-tenths (14.4) pounds 
per square inch atmospheric pressure, and no correction 
shall be made for deviation from Boyle’s Law. 

The transportation charge to be paid by Southern to 
United for all gas transported hereunder during each billing 
month shall be as follows: 

- Demanp Cuarce: Thirty-eight cents (38¢) per Mcf of 

billing Demand per month. 


90 





(1632) 


The Billing Demand shall be the maximum volume of 
gas which Southern has elected to deliver to United for 
transportation hereunder in any one day, up to and inelud- 
ing fifty-five thousand (55,000) Mcf (said maximum volume 
being measured upon the basis of measurement set forth in 
Article VI hereof, but converted to the basis of measure- 
ment set forth in this article for the purpose of computing 
all the charges hereof, the additional or excess transporta- 
tion charge hereinafter stated applying to any excess), 
during the twelve (12) months period ending with the last 
day of the billing month; provided, however, that, during 
the initial twelve (12) months period beginning with the 
commencement of the term of this agreement, the Billing 
Demand shall be the maximum volume of gas which South- 
ern has elected to deliver to United for transportation 
hereunder in any one day during the period of time start- 
ing with the beginning of the term hereof and ending the 
last day of the current billing month. 


It is recognized that transportation of gas may com- 
mence hereunder on a day other than the first day of a 
month, and as a result the first month’s operations here- 
under will cover only a fraction of such month. Accord- 
ingly, the Demand Charge for transportation during such 
fractional first month shall be computed on a pro rata 
basis so as to give effect to the number of days in such 
month on which gas was transported hereunder. 
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If United, after being afforded a reasonable opportunity 
to do so, was rendered unable, for any reason other than 
varying operating conditions referred to in Article I 
hereof, to redeliver to Southern on any day or days during 
any billing month the quantities of gas delivered to United 
by Southern on such day or days, up to said maximum 
daily quantity of fifty-five thousand (55,000) Mef, con- 
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verted for billing purposes only as hereinabove stated, then 
the Demand Charge for the billing month in question, 
determined as above provided, shall be reduced by sub- 
tracting therefrom an amount determined by multiplying 
one and twenty-five hundredths cents (1.25¢) by the total 
aggregate number of Mcf of United’s deficiencies in re- 
deliveries on such day or days. 


In the event that United, in accordance with the provi- 
sions of the second paragraph of Article I hereof, elects 
to do so and does transport gas in excess of said maximum 
daily quantity of fifty-five thousand (55,000) Mcf, con- 
verted for billing purposes only as hereinabove stated, then 
there shall be added to the Demand Charge, as above pro- 
vided, for such billing month, an additional or excess 
transportation charge of an amount determined by multi- 
plying one and twenty-five hundredths cents (1.25¢) by 
the aggregate of the daily quantities of gas, in excess of 
said maximum daily quantity of fifty-five thousand (55,000) 
Mef, converted for billing purposes only as hereinabove 
stated, during such billing month, which United has elected 
to transport for Southern in accordance with said provi- 
sions of Article I hereof. 


Accepted for Filing to 
Become Effective: April 1, 


Superseded 
SERVICE AGREEMENT 


Tuis AGREEMENT, made and entered into this 30th day of 
September, 1952, by and between Unrrep Gas Pree Live 
Company, a Delaware Corporation, hereinafter called 
‘¢Seller’’, and Sournzrn Naturat Gas Company, a Delaware 
Corporation, heremafter called ‘‘Buyer’’, 
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WIrnESSETH : 


In consideration of the covenants and agreements herein- 
after set forth, to be kept and performed by the parties 
hereto, it is agreed by and between said parties as follows: 


Aztictz I 
Score or AGREEMENT 

Subject to the terms, conditions and limitations hereof, 
Seller agrees to sell and deliver or cause to be delivered 
to Buyer, and Buyer agrees to purchase and receive from 

Seller and pay Seller for natural gas as follows: 
Such quantities of gas each day as Buyer may 
request, within the limitations set forth in Article Ii 

of this agreement. 


Azticte IT 
Detivery Pornt anD PRESSURE 


The point of delivery and the delivery pressures at such 
point shall be at the outlet side of a metering station of 
Seller located near the intersection south of Kosciusko, 
Mississippi of Seller’s pipe line and Buyer’s two 22 inch 
parallel pipe lines. The gas delivered by Seller to Buyer 
shall be delivered. at the varying pressures existing in 
Geller’s pipe line from time to time at such point of de- 
livery, and Seller agrees that such delivery pressure will 
not be less than 600 pounds per square inch gauge. 


Axtictz IIT 


VoLUMETRIC OBLIGATIONS 


Unless and until increased pursuant to the later provi- 
sions of this Article, Seller shall not be required to deliver 
to Buyer hereunder, and Buyer shall not be entitled to 
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receive from Seller, a quantity of gas in excess of the 
Maximum Daily Quantity in any one day. For the pur- 
poses hereof, the term ‘‘Maximum Daily Quantity”’ shall 
mean a quantity of 100,000 Mcf of gas; provided, however, 
that Buyer shall have the right, exercisable at its election 
on written notice to Seller given at any time and from time 
to time prior to the expiration of the first contract year, 
to increase the Maximum Daily Quantity by such amount 
as is specified in such notice; and 


1640 


effective as of the date (which shall, however, be the first 
day of a calendar month) specified in such notice, such 
increase to be subject to the following conditions: 


(a) the total aggregate amount of such increases 
shall not exceed 50,000 Mcf; 


(b) Seller shall not be obligated to increase the 


_ Maximum Daily Quantity as of a date less than six (6) 

_ months from the date of said notice, nor prior to the 
commencement of deliveries under this service agree- 
ment; 


(c) the Federal Power Commission grant all author- 
izations and take all actions necessary for such in- 

- erease to take effect. In this regard, if Buyer elects 
_ as aforesaid to increase the Maximum Daily Quantity 
and, if the construction by Seller of any additional 
facilities is necessary to enable Seller to deliver such 
increased Maximum Daily Quantity, then Seller agrees 

_ promptly upon receipt of notice from Buyer to file 
an appropriate application with the Federal Power 

| Commission for the issue of a certificate of public 
- eonvenience and necessity authorizing Seller to con- 
_ struct and operate such additional facilities. Seller 
agrees to prosecute such application with due diligence 
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and, upon the issuance of an appropriate certificate 
in form acceptable to Seller, to commence and prose- 
cute with due diligence the construction of the facili- 
ties covered thereby necessary for the delivery here- 
under of such increased Maximum Daily Quantity. 


Such increased Maximum Daily Quantity shall be imcor- 
porated in a new service agreement to be filed with the 
Federal Power Commission in accordance with its rules 
and regulations. : 

Buyer shall have the right to increase the Maximum 
Daily Quantity in the manner and subject to the conditions 
and limitations set forth above, notwithstanding the provi- 
sions of the last two paragraphs of this Article IIT. 

If at any time, and from time to time, during the term 
hereof, Seller shall be unable, for any five or more consecu- 
tive days, or for a total of ten or more days, whether or 
not consecutive, during any one billing month, to deliver 
to Buyer, for any reason other than dispatching varia- 
tions, Unavoidable Accident, or failure of Buyer to afford 
Seller a reasonable opportunity to make such delivery, the 
quantities of gas requested by Buyer on such day or days, 
up to the Maximum Daily Quantity then in effect, then 
Buyer shall have the right, at its option, to reduce such 
Maximum Daily Quantity by subtracting therefrom an 
amount equal to the average of Seller’s deficiencies in 
delivery on such five days or such ten days, as Buyer may 
elect, below said Maximum Daily Quantity. Buyer shall 
notify Seller in writing of its election to exercise its option 
to so reduce the Maximum Daily Quantity within sixty 
(60) days from the date its right to do so accrues, or 
said option shall: be waived, but no such waiver shall 
operate or be construed as a waiver of any right to exer- 
cise said option which may arise in the future. Any reduc- 
tion so made in the Maximum Daily Quantity shall be 
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effective on the first day of the billing month immediately 
following the date of such notice, or as soon thereafter as 
any requirements of regulatory bodies having jurisdiction 
can be met, and such 

1641 


reduced Maximum Daily Quantity shall continue in effect 
thereafter unless and until further changed in accordance 
with the provisions hereof. 


For the purposes of this Article, the term ‘‘Unavoidable 
- Accident”? shall mean acts of God, strikes, lockouts, or 
other industrial disturbances, acts of the public enemy, 
wars, blockades, insurrections, riots, epidemics, landslides, 
lightning, earthquakes, fires, storms, floods, washouts, 
arrests and restraint of rulers and people, civil disturb- 
ances, explosions, breakage or accident to wells, machinery, 
or lines of pipe, the necessity for making repairs or altera- 
tions thereto, freezing of wells or lines of pipe, and any 
other causes, whether of the kind herein enumerated or 
otherwise not within the control of the party claiming the 
existence of an unavoidable accident; provided, however, 
that said term shall not mean or include any cause which 
by the the exercise of due diligence of the party claiming 
the existence of an unavoidable accident is able to over- 
come; and provided further, that in no event shall 
said term mean or include partial or entire failure or 
depletion of gas wells or sources of supply where such 
failure or depletion results from or is due to the exhaustion 
or insufficiency of gas in said wells or sources of supply. 


Should Buyer desire, at any time, any increase in deliv- 
eries from Seller, it may notify Seller in writing of the 
amount of the increase desired and of the date it desires 
the increased deliveries commenced. Within 120 days from 
the receipt of the notice, Seller shall notify Buyer in writ- 
ing whether or not, considering, (a) the remaining term 
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of the Service Agreement, (b) the requirements of Seller’s 
other customers, (c) Seller’s available gas and system 
capacity, and (d) whether Seller can obtain the necessary 
governmental authorizations and obtain and install any 
necessary additional equipment and facilities within the 
required time, Seller will be willing to furnish to Buyer the 
additional quantities of gas stated in Buyer’s notice. 


If the notice from Seller states that it will furnish the 
additional quantities of gas, the volumes deliverable shall 
be increased to include such additional gas effective on the 
date the parties agree upon in the new Service Agreement 
prepared to reflect the new understanding. If the notice 
from Seller states it will not deliver the additional quanti- 
ties of gas covered by Buyer’s notice, the volumetric obliga- 
tions shall remain unchanged. 


Agrticte IV 
PRICE 


All gas delivered hereunder shall be paid for by Buyer 
under Seller’s Rate Schedule PL-1, or any effective super- 
seding rate schedules, on file with the Federal Power Com- 
mission. This agreement in all respects shall be subject to 
the applicable provisions of such rate schedules and to 
the General Terms and Conditions attached thereto and 
filed with the Federal Power Commission which are by 
reference made a part hereof. 


1642 
ARTICLE V 
TERM 


This agreement shall become effective on the date both 
Buyer and Seller have completed construction of the re- 
spective facilities necessary to enable Seller to deliver and 
Buyer to receive the Maximum Daily Quantity and shall 
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continue and remain in force and effect for a period of 20 
years from the first day of the billing month immediately 
following the date on which deliveries hereunder were 
commenced, and shall continue in force and effect there- 
after for successive periods of one (1) year each, unless 
or until terminated either by Seller or by Buyer upon 
Twelve (12) months’ prior written notice to the other 
party hereto, specifying a termination date at the end of 
such primary term or of any yearly period thereafter. 


ArtIcte VI 
MoprricaTion 


| No modification of the terms and provisions of this 
Service Agreement shall be or become effective except by 
the execution of a superseding Service Agreement. 


Agticte VIL 


Sussecr Heaprnes 


_ The subject headings of the Articles of this agreement 
are inserted for convenient reference and are not to be 
considered in any interpretation of same. 


AxticLtE VILL 
AGREEMENTS BEING SUPERSEDED 


_ This agreement supersedes, cancels and terminates, as 
of the effective date of the term of this Service Agreement 
the following existing arrangements, agreements, contracts 
and service Agreements with respect to the sale of natural 
gas by Seller to Buyer for the purposes set forth in 
Article I hereof: 


none 


Both parties shall be released from any and all obligations 
under said arrangements, agreements, contracts and Serv- 
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ice Agreements except as to the obligation of Buyer to pay 
for all gas delivered thereunder by Seller prior to the effec- 
tive date of the term of this Service Agreement, and for 
which payment has not been made. 
1643 
Azticrz IX 


SuccEssors aNnp ASSIGNS 


This agreement shall be binding upon and inure to the 
benefit of the successors and assigns of each of the parties 
hereto. 


In Witness Whereof, the parties hereto have executed 
this agreement in duplicate originals. 
Unrrep Gas Pree Line Company 
By s/ A. D. GREENE 
Vice President 
Attest: 
s/ B. H. Winnam 
Secretary 
(Seal) 
SourHern Natura, Gas Company 
(Buyer) 


By s/ C. P. RatHer 
President (Title) 


Attest: 


s/ H. D. McHznry 
Secretary 


(Seal) 
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Reference F.P.C. Rate Schedule No. 78-A 
UNITED GAS PIPE LINE COMPANY 

This statement is made pursuant to Section 154.85 of 
Federal Power Commission Rules and Regulations with 
reference to the existing Gas Sales Agreement between 
United Gas Pipe Line Company and Texas Gas Transmis- 
sion Corporation, or their predecessors in title, dated April 
16, 1945, as amended and supplemented. 

‘This Contract, as amended and supplemented, continues 
in effect as an executed Service Agreement for service to 
the extent that the provisions thereof are not superseded 
by or inconsistent with the applicable provisions of the Rate 
Schedules and General Terms and Conditions of United 
Gas Pipe Line Company’s Federal Power Commission Gas 
Tariff. 

The following provisions of said Contract, and amend- 
ments and supplements thereto (herein identified by F.P.C. 
Supplement Number to the above numbered Rate Schedule) 
remain in effect and have not been superseded by said Gas 
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All 
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Federal Power Commission Received May 9 1945 
MONROE AGREEMENT 


This Agreement made as of the 16th day of April, 1945, 
by and between United Gas Pipe Line Company, a cor- 
poration of the State of Delaware, hereafter referred to 
as ‘‘Seller’’, and Memphis Natural Gas Company, a cor- 
poration of the State of Delaware, hereinafter referred to 
as ‘‘Buyer”’ ; 

Whereas, Buyer is the owner and operator of a gas pipe 
line system presently situated in the States of Louisiana, 
Arkansas, Mississippi and Tennessee, and is desirous of 
extending and enlarging its existing pipe line facilities; and 

Whereas, Buyer purchases gas for the operation of and 
sale of gas from its pipe lines as they may exist from 
time to time; and 

Whereas, Industrial Gas Company, a corporation of the 
State of Florida, entered into a certain agreement dated 
May 24, 1928, with Buyer whereby Industrial Gas Com- 
pany agreed to sell and deliver to said Buyer certain 
natural gas under the conditions and on the terms set forth 
therein; and 

Whereas, Industrial Gas Company made and entered into 
a certain agreement dated January 7, 1930, with the fol- 
lowing corporations: (1) Southern Carbon Company, (2) 
Interstate Natural Gas Company, Incorporated and Hope 
Producing Company, (3) United Carbon Company, and (4) 
The Palmer Corporation of Louisiana, whereby such cor- 
porations respectively assumed certain of the rights and 
obligations of Industrial 
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Gas Company under said agreement with Buyer dated May 
24, 1928; and 
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Whereas, Seller, through mesne assignments and con- 
veyances has acquired the rights, interests and liabilities 
of said Industrial Gas Company and said The Palmer Cor- 
poration of Louisiana under said agreements of May 24, 
1928, and January 7, 1930; and 


'Whereas, Southern Carbon Company, Interstate Natural 
Gas Company, Incorporated and Hope Producing Com- 
pany, United Carbon Company, and Seller have entered into 
an agreement of even date herewith wherein all of said 
corporations have agreed that said agreement of January 
7, 1930, shall be cancelled when and if this instant agree- 
ment and the other agreements referred to in Article XIII 
hereof become effective in the manner set forth in said 
Article XTIT; and 


Whereas, Buyer and Seller desire to revise, alter and 
amend said agreement of May 24, 1928, effective when and 
if this instant agreement and the other agreements re- 
ferred to in Article XIII hereof become effective in the 
manner set forth in said Article XIII. 


_Now, Therefore, This Agreement Witnesseth: 


That in consideration of the premises and the mutual 
covenants herein contained, the parties hereto do hereby 
covenant and agree as follows: 


Axgticue IX. 


The price to be paid by Buyer to Seller for all gas deliv- 
ered hereunder shall be eight cents (8¢) for each one 
thousand (1,000) cubic feet of gas delivered. 


The above price shall be adjusted by increase or decrease, 
as the case may be, to tne extent that the severance tax 
imposed by the State of Louisiana may, from time to time, 
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be in excess of or less than nine one-hundredths of one 
cent ($0.0009) per one thousand (1,000) cubic feet of gas, 
with appropriate corrections to such increase or decrease 
to compensate for the variations between the pressure 
pases at which gas is measured for the purposes of (a) the 
original severance tax rate of $0.0009, which base was ten 
ounces above fourteen and four-tenths (14.4) pounds per 
square inch, (b) the sale and purchase of gas under this 
agreement as set out in Article VIII hereof, and (c) the 
increased or decreased severance tax. 

In addition to the above adjustment for taxes, Buyer 
agrees to pay Seller one-half of the taxes paid by Seller 
(or by any persons from whom Seller acquires the gas 
which it delivers hereunder) under the provisions of Act 
No. 132 of the Regular Session of the Louisiana Legislature 
for 1944 (Louisiana State Gathering Tax Act) with re- 
spect to gas sold and delivered hereunder, such payments 
to be made quarterly 
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and to be made so long as said Act continues in force and 
effect. 


ARTICLE X. 


As used herein the terms ‘“‘gas’’ and ‘‘natural gas’’ de- 
note natural gas whether produced from wells producing 
gas only or from wells producing gas together with crude 
petroleum oil or other liquid hydrocarbons; the term 
‘‘eontract year’? denotes a period of time commencing at 
8:30 o’clock on the morning of November 1st and ending 
at the same hour of November ist of the next succeeding 
calendar year; the term ‘‘month”’ denotes a calendar month 
commencing at 8:30 0’clock in the morning of the first day 
thereof and ending at the same hour of the first day of the 
next succeeding calendar month; and the term ‘‘day’’ de- 
notes a period of twenty-four hours commencing at 8:30 
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o’clock in the morning and ending at 8:30 o’clock in the 
next morning. 

' Seller shall render to Buyer on or before the fifteenth 
day of each month a statement showing the amount of 
natural gas delivered to Buyer during the month imme- 
diately preceding and of the amount of payment or pay- 
ments then due from Buyer to Seller therefor. 

_ Buyer agrees to pay Seller at its office in Monroe, Lonisi- 
ana, on or before the 25th day of the month for all gas de- 
liveries during the preceding month. Should Buyer fail to 
pay any amount due from it to Seller when such amount 
is due, interest thereon shall accrue at six per cent (6%) 
per annum from the date when such amount was due to 
the date of payment. 


Azriote XTIT 


| The term of this agreement shall commence on the effec- 

tive date hereof as defined in this Article XIII and, unless 
sooner terminated in accordance with the provisions of 
this Article XIII or the provisions of Article XV hereof, 
shall end on October 31, 1960. 
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1869-A 


UNITED GAS PIPE LINE COMPANY 
Supplement No. 1 

Effective Date: December 10, 1945 
Filing Date: May 9, 1945 


Rate Schedule FPC No. 78-A. 
Filed May 9, 1945 
UNITED GAS PIPE LINE COMPANY 
April 16, 1945 


Memphis Natural Gas Company 
Memphis, Tennessee 


Gentlemen: 


Please refer to the agreement between the undersigned, 
as Seller, and you, as Buyer, of even date herewith for the 
sale and purchase of certain quantities of gas, which agree- 
ment is designated as our ‘‘Monroe Agreement.”’ 


In lien of the prices and adjustments set out in Article 
IX of said agreement, the undersigned will, in the event 
said agreement becomes effective in accordance with the 
provisions of Article XIII thereof, accept payment from 
you on the following basis, subject to the revocation rights 
mentioned in the last paragraph of this letter: 


The undersigned will bill you for and accept pay- 
ment for all gas delivered by the undersigned to you 
under said agreement at the rate of 5.76¢ per one 
thousand (1,000) cubic feet of gas, subject to the ad- 
justment hereinafter provided. The volume of gas 
subject to such price (as adjusted) shall be the volume 
obtained by converting the quantities of gas measured 
under said agreement from the pressure base (8 
ounces above 14.65 pounds) specified in said agree- 
ment to the pressure base of 8 ounces above 14.4 pounds 
atmospheric pressure. Such conversion is solely for 
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the purpose of arriving at the amounts payable under 
this letter. 


The above price is based upon taxes as they existed 
on April 1, 1943, insofar as they affect the under- 
signed’s cost, directly or indirectly. In the event such 
taxes are thereafter increased or decreased, an ad- 
justment will be made in the above price in the manner 
and to the extent hereinafter provided. 


The term ‘‘tax’’ as used herein shall mean: 


Any tax (other than ad valorem, income or excess 
profits taxes), license, fee or charge now or hereafter 
levied, assessed or made by any governmental author- 
ity on the act, right or privilege of production, sev- 
erance, gathering, transportation, handling, sale or 
delivery of gas which is measured by the volume, 
value or sales price of the gas in question; provided, 
however, that the term ‘‘tax’’ shall not be deemed to 
include any general franchise tax imposed on corpora- 
tions on account of their corporate existence or of 
the right to do business within the state as a foreign 
corporation. 


1869-B 


To the extent that the weighted average amount of 
all such taxes lawfully required to be paid by the un- 
dersigned with respect to any one thousand (1,000) 
cubic feet of gas delivered under said agreement dur- 
ing any month shall exceed the weighted average 
amount of all such taxes required to be paid by the 
undersigned with respect to each one thousand (1,000) 
cubic feet of gas delivered by the undersigned to you 
through its own meters and gathering systems during 
the calendar month of March, 1943, the undersigned 
will for the month in question increase the above price 
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of 5.75¢ per one thousand (1,000) cubic feet by an 
amount equal to one hundred per cent (100%) of such 
excess. 


To the extent that the weighted average amount of 
all such taxes lawfully required to be paid by the un- 
dersigned with respect to any one thousand (1,000) 
cubic feet of gas delivered under said agreement dur- 
ing any month shall be less than the weighted average 
amount of all such taxes required to be paid by the 
undersigned with respect to each one thousand (1,000) 
cubic feet of gas delivered by the undersigned to you 
through its own meters and gathering lines during the 
calendar month of March, 1943, the undersigned will 
for the month in question reduce the above price of 
5.75¢ per one thousand (1,000) cubic feet by an amount 
equivalent to one hundred per cent (100%), of such 
decrease; provided, however, that to the extent such 
decrease is brought about by a reduction in the rate of 
the gathering tax imposed by the State of Louisiana 
(which gathering tax is at the present time one-half 
cent (14¢) per one thousand (1,000) cubic feet one-half 
(144) of which tax has heretofore been borne by the 
undersigned without any reimbursement therefor from 
you) only one-half (44) of such decrease so brought 
about by such reduction shall be utilized in reducing 
the price of gas delivered hereunder during the month 
in question. 


For the purpose of determining the adjustment as 
aforesaid, any such tax lawfully required to be paid by 
any corporation, all of the outstanding stock of which 
of all classes is owned by a corporation which in turn 
owns all outstanding stock of all classes of the under- 
signed, and any such tax which the undersigned under 
contractual obligation refunds to the person or com- 
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pany lawfully required to pay the same, shall, unless 

constituting a duplication of the like tax paid by the 
undersigned, be considered to have been paid by the 
undersigned. 

‘The above prices shall continue in effect until revoked by 
the undersigned pursuant to written notice of such revo- 
cation to be given you not less than sixty (60) days prior 
to the effective date thereof. 


1869-C 


From and after the effective date of such revocation notice, 
provided the same shall have been permitted by the Federal 
Power Commission (if such Commission at such time has 
lawful jurisdiction over such matters) to become effective, 
the prices to be paid for said gas shall be the prices de- 
termined in accordance with the provisions of said Monroe 
Agreement. 


Very truly yours, 


Unrrep Gas Pree Love Company 


By (Sgd.) BR. H. Harcrove 
Vice President 


1886 
Received Aug. 21, 4:16 P.M. 52 
ito: 6s 
SERVICE AGREEMENT 


Tus AGREEMENT, made and entered into this 11th day of 
August, 1952, by and between United Gas Pipe Line Com- 
pany, 2 Delaware Corporation, hereinafter called ‘‘Seller”’, 
and Texas Gas Transmission Corporation, a Delaware 
corporation, hereinafter called “‘Buyer’’, 
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WYITNESSETH : 


In consideration of the covenants and agreements herein- 
after set forth, to be kept and performed by the parties 
hereto, it is agreed by and between said parties as follows: 


AxtTIcLe I 
Scope or AGREEMENT 


Subject to the terms, conditions and limitations hereof, 
Seller agrees to sell and deliver or cause to be delivered 
to Buyer, and Buyer agrees to purchase and receive from 
Seller and pay Seller for natural gas as follows: 

Such quantities of gas each day as Buyer may request, 
within the limitations set forth in Article III of this agree- 
ment. 

Artictz IT 


DELIvERY Porst aND PRESSURE 


The points of delivery and the delivery pressures at 
such points shall be: 


(a) Two points in Claiborne Parish, Louisiana; one of said 
points being located near the Claiborne Gasoline Plant 
in Section 20, Township 21 North, Range 4 West; and 
the other of said delivery points being located near 
Buyer’s Sharon Compressor Station in Section 34, 
Township 21 North, Range 4 West. At such points, 
the gas delivered by Seller to Buyer shall be delivered 
against the varying pressures existing from time to 
time in Buyer’s Lisbon Lime at said delivery points, 
which pressures in said line shall not exceed 530 
pounds per square inch gauge. 


(b) At the outlet side of a metering station constructed by 
Seller at or near Buyer’s Guthrie Compressor Sta- 
tion located in Section 35, Township 20 North, Range 
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4 East, Ouachita Parish, Louisiana. At such point, 
the gas delivered by Seller to Buyer shall be delivered 
at the varying pressures existing in Seller’s pipe line, 
from time to time, and Seller agrees that such delivery 
pressures will not be less than 450 pounds per square 
inch gauge. 
Azticte Il 
Votumeteic OBLIGATIONS 


‘Unless and until increased pursuant to the later pro- 
visions of this Article, Seller shall not be required to 
deliver to Buyer hereunder, and Buyer shall not be en- 
titled to receive from Seller, a quantity of gas in excess 
of the Maximum Daily Quantity in any one day. For the 
purposes hereof, the term ‘‘Maximum Daily Quantity’’ 
shall mean a quantity of 200,000 MCF of gas. 


‘Seller shall have the right to deliver to Buyer each day 
at the delivery points specified under (a) of Article II 
of this agreement such portion of the quantity of gas de- 
liverable hereunder on such day as Seller desires, up to a 
total aggregate maximum quantity of 50,000 MCF in any 
one day. The remaining portion of the quantity of gas 
deliverable hereunder on such day shall be delivered to 
Buyer at the delivery point specified under (b) of Article 
II of this agreement. 
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If at any time, and from time to time, during the term 
hereof, Seller shall be unable, for any five or more con- 
secutive days, or for a total of ten or more days, whether 
or not consecutive, during any one billing month, to deliver 
to Buyer, for any reason other than dispatching varia- 
tions, unavoidable accident, or failure of Buyer to afford 
Seller a reasonable opportunity to make such delivery, the 
quantities of gas requested by Buyer on such day or days, 
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up to the Maximum Daily Quantity then in effect, then 
Buyer shall have the right, at its option, to reduce such 
Maximum Daily Quantity by subtracting therefrom an 
amount equal to the average of Seller’s deficiencies in de- 
livery on such day or days below said Maximum Daily 
Quantity. Buyer shall notify Seller in writing of its 
election to exercise its option to so reduce the Maximum 
Daily Quantity within sixty (60) days from the date its 
right to do so accrues, or said option shall be waived, but 
no such waiver shall operate or be construed as a waiver 
of any right to exercise said option which may arise in 
the future. Any reduction so made in the Maximum 
Daily Quantity shall be effective on the first day of 
the billing month imméathtely following the date of 
such notice, or as soon thereafter as any requirements 
of regulatory bodies having jurisdiction can be met, 
and such reduced Maximum Daily Quantity shall con- 
tinue in effect thereafter unless and until further changed 


in accordance with the provisions hereof. 


For the purposes of this Article, the term ‘‘Unavoidable 
Accident’’ shall mean acts of God, strikes, lockouts, or 
other industrial disturbances, acts of the public enemy, 
wars, blockades, insurrections, riots, epidemics, land- 
slides, lightning, earthquakes, fires, storms, floods, wash- 
outs, arrests and restraint of rulers and people, civil 
disturbances, explosions, breakage or accident to wells, 
machinery or lines of pipe, the necessity for making re- 
pairs or alterations thereto, freezing of wells or lines of 
pipe, and any other causes, whether of the kind herein 
enumerated or otherwise not within the control of the 
party claiming the existence of an unavoidable accident; 
provided, however, that said term shall not mean or in- 
clude any cause which by the exercise of due diligence of 
the party claiming the existence of an unavoidable acci- 
dent is able to overcome; and provided further, that in no 
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event shall said term mean or include partial or entire 
failure or depletion of gas wells or sources of supply where 
such failure or depletion results from or is due to the ex- 
haustion or insufficiency of gas in said wells or sources of 
supply. : 

Should Buyer desire, at any time, any increase in deliv- 
eries from Seller, it may notify Seller in writing of the 
amount of the increase desired and of the date it desires 
the increased deliveries commenced. Within 120 days 
from the receipt of the notice, Seller shall notify Buyer in 
writing whether or not, considering, (a) the remaming 
term of the Service Agreement, (b) the requirements of 
Seller’s other customers, (c) Seller’s available gas and 
system capacity, and (d) whether Seller can obtain the 
necessary governmental authorizations and obtain and in- 
stall any necessary additional equipment and facilities 
within the required time, Seller will be willing to furnish 
to Buyer the additional quantities of gas stated in Buyer’s 
notice. 

Tf the notice from Seller states that it will furnish the 
additional quantities of gas, the volumes deliverable shall 
be inereased to include such additional gas effective on the 
date the parties agree upon in the new Service Agreement 
prepared to reflect the new understanding. If the notice 
from Seller states it will not deliver the additional quan- 
tities of gas covered by Buyer’s notice, the volumetric 
obligations shall remain unchanged. 


AzticLte IV 


Price 


All gas delivered hereunder shall be paid for by Buyer 
under Seller’s Rate Schedule PL-4, or any effective super- 
seding rate schedules, on file with the Federal Power Com- 
mission. This agreement in all respects shall be subject to 
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the applicable provisions of such rate schedules and to the 
General Terms and Conditions attached thereto and filed 
with the Federal Power Commission which are by reference 
made a part hereof. 


Articte V 
TERM 

This agreement shall become effective on the date Buyer 
completes construction of facilities necessary to take the 
Maximum Daily Quantity from Seller, (which date Buyer 
estimates will be not later than July 1, 1953) and shall 
continue and remain in force and effect for a period of 
25 years from the first day of the billing month immediately 
following said date on which deliveries hereunder were 

commenced, and shall continue in 


1888 
force and effect thereafter for successive periods of one 


(1) year each, unless and until terminated either by 
Seller or Buyer upon twelve (12) months’ prior written 
notice to the other party, specifying a termination 
date at the end of such primary term or of any yearly 
period thereafter. 


Agticte VI 
MopiricaTIon 


No modification of the terms and provisions of this 
Service Agreement shall be or become effective except 
by the execution of a superseding Service Agreement. 


Artictz VIL 


Sussect Hreaprnes 


The subject headings of the Articles of this agreement 
are inserted for convenient reference and are not to be 
considered in any interpretation of same. 
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Articte VIII 
AGREEMENTS BEING SUPERSEDED 


This agreement supersedes, cancels and terminates, as 
of the effective date of the term of this Service Agreement 
the following existing arrangements, agreements, contracts 
and Service Agreements with respect to the sale of nat- 
ural gas by Seller to Buyer for the purposes set forth in 
Article I hereof: 


(a) Agreement dated April 16, 1945 between Seller 
and Memphis Natural Gas Company designated and 
known as the ‘‘Outside Supply Agreement’’, Buyer 
having succeeded to all the rights and obligations of 
Memphis Natural Gas Company; and 


(b) Agreement dated April 16, 1945 between Seller 
and Memphis Natural Gas Company designated and 
known as the “‘Transportation Agreement’’, Buyer 
having succeded to all the rights and obligations of 
Memphis Natural Gas Company. 


Both parties shall be released from any and all obligations 
under said arrangements, agreements, contracts and 
Service Agreements except as to the obligation of 
Buyer to pay for all gas delivered thereunder by Seller 
prior to the effective date of the term of this Service 
Agreement, and for which payment has not been made. 


Articte IX 


Successors AND ASSIGNS 


This agreement shall be binding upon and inure to the 
benefit of the successors and assigns of each of the parties 
hereto. 
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In Witness Wueneor, the parties hereto have executed 
this agreement in duplicate originals. 


Texas Gas Transmission CoRPORATION 

(Buyer) 

By Wm. Ermer 
(Title) 

Vice President and Treasurer 

ATTEST: 
E. O. SrooLHorFF 
Ass’t. Secretary 


Untrep Gas Pre Live Company 


By Ep Parkes 
Vice President 
ATTEST : 
B. H. Wisnam 
Secretary 


Filed Oct. 21, 1955 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman, 
Claude L. Draper, Frederick Stueck and William R. 


Connole. 
Docket No. G-9547 
100-2 Forman 


In the Matter of 
Untrep Gas Prre Live Company 
Order Suspending Proposed Increases in Rates 
United Gas Pipe Line Company (United), on September 
30, 1955, tendered for filing First Revised Sheet Nos. 1, 4, 
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6, 8, 10, 12, 14, 16, 17, 17-A, 18, 19, 20, 21, 92, 23, 25, 26, 
27, 28, 30, 32, 99, 100, 101, 102, 103, 104, and revised Title 
Sheet, to its FPC Gas Tariff, First Revised Volume No. 1, 
and First Revised Sheet Nos. 54 and 57 to its KPC Gas 
Tariff, Original Volume No. 1 proposing to take effect as of 
November 1, 1955. By said filing United.proposes & gen- 
eral rate increase to all of its sales for resale subject to 
the jurisdiction of the Commission, except transporta- 
tion for others. Said imerease is estimated to be approx- 
imately $9,978,000 per year based on a test year ending 
April 30, 1955, as adjusted, or an inerease of approximately 
14 per cent. 


United bases part of its proposed rate increase on 
claimed increases in the cost of purchased gas. It 
does not appear that such. increases in cost will 
ocear in fact on November 1, 1955, nor can it now be 

which United will actually incur. 
claiming a rate of return of 
adjustment costs, an increased 
and allocation of costs 


‘Alabama Public Serviee Commission as well as numerous 
customer companies of United request that the proposed 
rates be investigated and after suspension a hearing be 
held to determine just and reasonable rates. 


The Commission finds: 


It is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the 
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Natural Gas Act that the Commission enter upon a 
hearing concerning 


the lawfulness of the rates proposed by United in its 
filing of September 30, 1955, and that the rates in the 
above-designated tariff sheets’ be suspended and the 
use thereof deferred as hereinafter ordered. 


The Commission orders: 


(A) Pursuant to the authority contained in Sections 4, 5, 
and 15 of the Natural Gas Act and the Commission’s 
General Rules and Regulations (18 CFR, Chapter I), 
a public hearing be held upon a date to be fixed by 
notice from the Secretary concerning the lawfulness 
of the rates and charges proposed by United in its 
filing of September 30, 1955; and, pending such hear- 
ing and decision thereon, First Revised Sheet Nos. 
1, 4, 6, 8, 10, 12, 14, 21, 22, 23, 25, 26, 27, 28, 30, 32, 
99, 100, 101, 102, 103, 104, and Revised Title Sheet 
to its FPC Gas Tariff, First Revised Volume No. 1, 
and proposed First Revised Sheet, Nos. 54 and 57 
to its FPC Gas Tariff, Original Volume No. 1, be 
and the same hereby are suspended and the use thereof 
deferred until April 1, 1956, and untit such further 
time as they may be made effective in the manner 
prescribed by the Natural Gas Act. 


(B) Interested State commissions may participate as pro- 
vided by Sections 1.8 and 1.37(f) of the Commission’s 
Rules of Practice and Procedure [18 CFR 18 and 
1.37(f)]. 





——— 


1 First Revised Sheet Nos. 16, 17, 17-A, 18, 19, and 20 to First Revised 
Volume No. 1 pertain to sales of gas for resale for industrial use only and 
therefore may not be suspended pursuant to Section 4 of the Natural Gas Act. 
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By the Commission. 


J. H. Gurrwe 

J. H. Gutride, 
Acting Secretary. 

Adopted: October 21, 1955 


Issued: October 26, 1955 
2390 
Received November 7, 1955 
Petition for Intervention by Memphis Light. Gas & Water 
Division, City of Memphis, Tennessee 

‘Comes now Memphis Light, Gas & Water Division, City 
of Memphis, Tennessee, and respectfully requests that it 
be permitted to intervene and become a party to this pro- 
ceeding, and in support of this petition it respectfully 
states : 


L. 
The exact name and address of petitioner are as follows: 


Memphis Light, Gas & Water Division 
179 Madison Avenue 
Memphis, Tennessee 


I. 


The names, titles and post office addresses of the persons 
to whom correspondence or communications should be 
addressed in regard to this petition are as follows: 


Thos. H. Allen, President 

Memphis Light, Gas & Water Division 
179 Madison Avenue 

Memphis, Tennessee 
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George E. Morrow, Attorney 

Martin & Tate 

705 Union Planters National Bank Bldg. 
Memphis, Tennessee 


Reuben Goldberg, Esq. 
439 Wyatt Building 
Washington, D. C. 


Tit. 


Memphis Light, Gas & Water Division is a division and 
agency of the City of Memphis, Tennessee, a municipal 
corporation, and was organized under Chapter 381 of the 
Private Acts of Tennessee for the year 1939, as amended. 
Among other things, it operates a local distribution system 
for the distribution and sale of natural gas throughout 
the City of Memphis and also in Shelby County, Tennessee. 
It is a city gate customer of Texas Gas Transmission 
Corporation, and the natural gas required in the operation 
of its distribution system is purchased exclusively from 
Texas Gas Transmission Corporation. Texas Gas Trans- 
mission Corporation, in turn, acquires a substantial 
portion of its gas supply by purchase from United Gas 
Pipe Line Company, so that Memphis Light, Gas & Water 
Division is substantially affected by the rates and charges 
demanded and recived by United Gas Pipe Line Company. 


IV. 


Petitioner states that the rates and charges to be 
demanded and received by United Gas Pipe Line Company 
are in issue in this proceeding, and that the same may be 
unjust, unreasonable, unduly discriminatory and prefer- 
ential and may place an undue burden upon petitioner, 
and petitioner therefore has a substantial interest in the 
matters under consideration in this proceeding. 
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V. 


Petitioner states that its interest is not represented by 
any other party to this proceeding. 


‘WHEREFORE, your petitioner respectfully prays that it 
be permitted to intervene in this proceeding and be treated 
as a party thereto, with the right to have notice of and 
appear at the taking of testimony, to produce and cross- 
examine witnesses, and to be‘ heard by counsel upon brief 
and oral argument, if oral argument is granted. 
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Received November 9, 1955 
\Notice of Intervention by the City of Memphis, Tennessee 
Comes now the City of Memphis, Tennessee, and 


respectfully represents unto the Commission that it has an 
interest in the above proceeding of such nature that in- 
tervention is necessary and appropriate, that the under- 
signed officer of said City has been authorized by resolution 
of the City Commission to initiate such intervention, and 
that: 

L The name, title and post office address of the persons 
to whom correspondence or communications should be 


addressed in all matters respecting this petition are as 
follows: 


Mayor Walter Chandler 

Shelby County Courthouse 

Memphis, Tennessee 

Frank B. Gianotti, Jr., City Attorney 
Shelby County Courthouse 

Memphis, Tennessee 
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George E. Morrow 
705 Union Planters National Bank Building 
Memphis, Tennessee 


2. The City of Memphis is a municipality having juris- 
diction to regulate rates and charges for the sale of natural 
gas to consumers within 


the City of Memphis and neighboring areas. The City of 
Memphis obtains all of its natural gas, through its agency, 
the Memphis Light, Gas & Water Division from the 
Texas Gas Transmission Corporation, and represents 
many thousands of consumers of natural gas purchased 
from said corporation. The application of United Gas 
Pipeline Company to increase its rates will materially 
affect the price of natural gas which it sells in large 
quantities to the said Texas Gas Transmission Corpora- 
tion. The City, therefore, has a direct and immediate and 
substantial interest in the said application. 

3. Wherefore the City of Memphis respectfully gives 
notice of its intervention in the above entitled proceedings 
in accordance with Section 15(a) of the Natural Gas Act 
and Section 1.8(a)(1) of the Commission’s Regulations. 


2 3 ® es & e @ oe e eS 
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Received November 14, 1955 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matter of 
Unrrep Gas Pree Linz Company 
Docket No. G-9547 
Motion to Dismiss and Answer of United Gas Pipe Line Com- 
pany to Petition for Intervention Filed by Memphis Light, 
Gas & Water Division, City of Memphis, Tennessee and to 


Notice of Intervention Filed by the City of Memphis, 
Tennessee 


L 
Now comes United Gas Pipe Line Company (hereinafter 


called United) and respectfully shows that the Petition for 
Intervention herein filed by Memphis Light, Gas & Water 
Division, City of Memphis, Tennessee, and the Notice of 
Intervention herein filed by the City of Memphis, Ten- 
nessee (both of said petitioners being hereinafter referred 
to as Memphis), should be denied and dismissed for the 
following reasons, to-wit: 


As shown by said petition and notice Memphis is not 
a customer of United but purchases gas from Texas Gas 
Transmission Corporation which in turn purchases some 
of its gas from United. 
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The alleged interest of Memphis cannot be directly 
affected in this proceeding, and the participation of 
Memphis is not in the public interest in any manner; on 
the contrary, if this Commission permits Memphis and 
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other parties similarly situated to intervene, an un- 
necessary burden will be placed upon this Commission, its 
Staff, United and other proper parties, and the record in 
this proceeding will be greatly enlarged and complicated. 


As the Commission is fully aware and as demonstrated 
in FPC Docket Nos. G-1142, G-2019, et al, United sells gas 
to many different customers, and if a precedent be estab- 
lished by this Commission in permitting intervention by 
customers of United’s customers, or customers of 
customers of United’s customers, there will be virtually 
no end to the number of parties to this proceeding; the 
presence of a large number of unnecessary and improper 
parties will not be in the public interest and will on the 
contrary be against the public interest and will impede, 
delay and obstruct the proper and efficient administration 
of the Natural Gas Act by this Commission. 


In view of the foregoing it is submitted that Memphis 


is not entitled to intervene herein under Section 15(a) of 
the Natural Gas Act or under Section 1.8 of the Rules of 
Practice and Procedure adopted by this Commission, and 
that, in any event, this Commission should in the sound 
exercise of its discretion restrict this proceeding to parties 
who may be directly affected herein. 
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I. 


And now for answer to the above petition and notice to 
intervene and in all respects subject to the motion to 
dismiss hereinabove set forth, United denies generally and 
specifically each and every allegation set forth in said 
petition and notice to intervene, except such as it herein- 
after specifically admits: 
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‘1. The allegations in Paragraphs 1, 2 and 5 of said 
petition and Paragraph 1 of said notice are denied for 
lack of sufficient information upon which to base a belief. 


9. For answer to Paragraph 3 of said petition and 
Paragraph 2 of said notice, United shows that it sells 
natural gas to Texas Gas Transmission Corporation under 
its tariff and service agreements which are on file with this 
Commission and lawfully effective. In all other respects 
the allegations in said paragraphs are denied as written. 


3. The allegation in. Paragraph 4 of said petition that 

United’s proposed rates may be anjust, unreasonable, un- 
duly discriminatory, and preferential and may place an 
undue burden upon petitioner is denied. 


|" ‘Wueznrozz, United prays that the petition and notice to 
sntervene herein filed by the Memphis Light, Gas & Water 
Division and by the City of Memphis, Tennessee, 
respectively, be in all things denied and dismissed. 
2403 
United further prays for all orders necessary and for 
full, general and equitable relief in the premises. 
| Respectfully submitted, 
Unrrep Gas Prez Liss Company 
Orignal Signed 
By Wuserr O. Crain 


Wilbert O. Crain 
General Counsel 





Counsel for Applicant: 
Wilbert O. Crain 
Geo. D. Fiser 
1525 Fairfield Avenue 
Shreveport, Louisiana 


C. Huffman Lewis 
P. O. Box 1707 
Shreveport, Louisiana 


Thomas Fletcher 
11th Floor, Esperson Building 
Houston, Texas 
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Srate or Lovistana 
PaxisH or CaDDo 


Personally came and appeared before me the under- 
signed, duly qualified and acting Notary Public, Wuszrr 
O. Crain, who being by me, Notary, first duly sworn, 


deposes and says: 


That he is General Counsel of United Gas Pipe Line 
Company and is duly authorized to make this affidavit and 
that the facts set forth and the allegations made in the 
above and foregoing Motion to Dismiss and Answer on 
behalf of United Gas Pipe Line Company are true and 
correct to the best of his knowledge and belief. 

Original Signed 
Wusesr 0. Crain 
Sworn to and subscribed before me on this 11th day of 
November, 1955. 
s/ Frank 0. Loonry 
Notary Public in and for 
Caddo Parish, Louisiana 


My Commission is for life. 
(Notarial Seal) 
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CERTIFICATE OF SERVICE 


I, the undersigned, hereby certify that on November 11, 
1955, I served a copy of the foregoing Motion to Dismiss 
and Answer by mailing a copy thereof, postage prepaid 
and properly addressed, to the persons listed below: 


Thos. H. Allen, President 

Memphis Gas, Light & Water Division 
179 Madison Avenue 

Memphis, Tennessee 


Mayor Walter Chandler 

Shelby County Courthouse 
Memphis, Tennessee 

Alabama Public Service Commission 
Birmingham, Alabama 


Dated at Shreveport, Louisiana, this 11th day of 


November, 1955. 

: Original Signed 

Wusezer 0. Cram 
Counsel 
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Received November 21, 1955 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


In the Matter of 
Unirep Gas Pre Lins Company 


Docket No. G-9547 


Answer of City of Memphis, Tennessee to Motion of United 
Gas Pipe Line Company 
Comes now the City of Memphis, Tennessee, and, for 
answer to the Motion of United Gas Pipe Line Company 
to dismiss the petition of Memphis to intervene, respect- 
fully states: 


L 


The pleading of United Gas Pipe Line Company, so far 
as it applies to the City of Memphis, should not be 
accepted by the Commission for the reason that such 
pleading is not authorized by the Rules of Practice and 
Procedure of this Commission. 


As has previously been recognized by the Commission, 
the City of Memphis is entitled to initiate intervention by 
notice of intervention, 
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rather than by petition to intervene, and Memphis gave 
Notice of Intervention in this matter. The provisions of 
Section 1.8(e) of the Rules and Regulations authorize 
answers only to petitions to intervene, and not to notices 
of intervention by public bodies. 
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If treated as a motion, the pleading of United Gas Pipe 
Line Company is equally invalid and unauthorized. 


IL. 


Farther answering United’s said pleading, the City of 
Memphis would show that this Commission has never 
denied intervention to public bodies on the ground that 
they represented the interests of ‘“customers of customers”’ 
of a pipeline applicant. To follow that novel suggestion 
would mean virtually the elimination from Commission 
hearings of all representatives of consumer interests, 
since pipelines seldom sell directly to consumers. Such a 
ruling would be diametrically opposed to the policy of the 
Natural Gas Act and the Commission’s Rules of Practice 
and Procedure, which give preferred status to a public 
body desiring intervention in a proceeding involving the 
interests of consumers which it represents. 


‘The effect of United’s extraordinary proposal would be 
to restrict participation in Commission hearings almost 
exclusively to representatives of utility interests. Nothing 
could be more out of keeping with the primary intent of 
Section 15(a) of the Natural Gas Act or the Commission’s 
Rules, both of which contemplate participation by consumer 
representatives for 
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the purpose of assuring that consumers are given ‘‘the 
lowest reasonable rates’’. 


The City of Memphis accordingly prays: 


(1) That the pleadmg herein filed by United be refused 
acceptance, so far as it concerns the intervention of 
Memphis, as not authorized by the Commission’s Rules of 
Practice ; 
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(2) That if said pleading of United is accepted, the 
motion be denied on the merits. 


Respectfully submitted, 


Crry or Memrzis 
By Frank B. Granorrt 
Frank B. Gianotti 
Counsel for City of Memphis: City Attorney 
Frank B. Gianotti 
Shelby County Courthouse 
Memphis, Tennessee 


George E. Morrow 
705 Union Planters National: Bank. Building 
Memphis, Tennessee 
2415 
CERTIFICATE OF SERVICE 
I, George E. Morrow, hereby certify that service of the 
above and foregoing instrument has been made this day 
by mailing copies thereof through the United States mail, 
postage prepaid, to the following: 
W. Scott Wilkinson, Esquire 
United Gas Pipe Line Company 
United Gas Building 
Shreveport 32, Louisiana 
Ernest Willson, Attorney 
Examiner, Alabama Public Service Commission 
P. O. Box 991 
Montgomery 1, Alabama 
This 18th day of November, 1955. 
Gzrorczs E. Morrow 
George E. Morrow 
Attorney 
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Received November 29, 1955 


Petition for Intervention 


Comes now your Petitioner, Mississippi Valley Gas 
Company, and respectfully petitions for leave to intervene 
in the above-entitled proceeding, and states in support of 
this Petition for Intervention: 


1. Your Petitioner’s full name and address is: 


Mississippi Valley Gas Company 
711 West Capitol Street 
Jackson, Mississippi 
2. The name and address of its attorney in this matter is: 
Reuben Goldberg 
439 Wyatt Building 
777-14th Street, N. W. 
Washington 5, D. C. 


3. The names, titles and post office address of the persons 
to whom correspondence or communications should be 
addressed in regard to this petition are as follows: 


2428 
Minor C. Sumners, President 
Mississippi Valley Gas Company 
711 West Capitol Street 
Jackson, Mississippi 
Reuben Goldberg 
439 Wyatt Building 
777-14th Street, N. W. 
Washington 5, D. C. 


‘4. Your Petitioner is a corporation organized and exist- 
ing under the laws of the State of Mississippi. Petitioner 
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is not presently domesticated in any other county, state or 
territory and does not now contemplate that it will become 
domesticated or do business in any other jurisdiction. The 
corporate charter issued to Petitioner authorized it to con- 
struct, operate, acquire, lease and own facilities used for 
the transportation, distribution and sale of natural gas. 


5. Petitioner presently obtains substantial portions of 
its supply of natural gas directly from United Gas Pipe 
Line Company and from United Gas Pipe Line Company 
through purchases from Texas Gas Transmission Cor- 
poration. Petitioner states that the rates and charges to 
be demanded and received by United Gas Pipe Line Com- 
pany are in issue in this proceeding, and that the same 
may be unjust, unreasonable, unduly discriminatory and 
preferential and may place an undue burden upon Peti- 
tioner. Therefore, Petitioner has a substantial interest 
in the matters under consideration in this proceeding for 
any action taken by this Commission with respect to the 
rates charged by United Gas Pipe Line Company may 
directly and adversely affect this Petitioner. 


2423 


6. Your Petitioner is not adequately represented by 
existing parties in the proceeding and may be bound or 
adversely affected by the Commission’s action hereunder. 


7. Your Petitioner is an interested party in the afore- 
said proceeding within the meaning of Section 15(a) of 
the Natural Gas Act (15 USC Sec. 717n), and its inter- 
vention and participation in such proceeding will be in the 
public interest. 


8. Your Petitioner further respectfully reserves the 
right to supply additional information by way of amend- 
ment to this Petition. 
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Wuenrerore, it is prayed that your Honorable Commis- 
sion authorize the intervention of the Petitioner in the 
above-entitled proceeding. 


2433 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of 
Untrep Gas Pies Ling Company 


Docket No. G-9547 


December 1, 1955 


Notice Scheduling Hearing 


Take notice that, pursuant to the authority contained 
in and subject to the jurisdiction conferred upon the 
Federal Power Commission by Sections 4, 5, and 15 of 
the Natural Gas Act, and the Commission’s Rules ‘of 
Practice and Procedure, a hearing will be held on 
February 6, 1956, at 10:00 a.m. (EST), in a Hearing Room 
of the Federal Power Commission, 441 G Street, N.W., 
Washington, D. C., concerning the lawfulness of the rates 
and charges contained in United Gas Pipe Line Company’s 
FPC Gas Tariff, and the changes proposed in its filing of 
September 30, 1955, part of which filing was suspended by 
order of the Commission issued October 26, 1955. 


Protests or petitions to intervene shall be filed with the 
Federal Power Commission, Washington 25, D. C., in 
accordance with the Rules of Practice and Procedure (18 
CFR 1.8 or 1.10) on or before January 16, 1956. 


Leon M. Fuquay 
Secretary 
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BEFORE THE FEDERAL POWER COMMISSION 


In the Matter of 
Unrrep Gas Pree Line Company 


Docket No. G-9547 


Petition to Intervene of Texas Gas Transmission Corporation 


Comes now Texas Gas ‘Transmission Corporation 
(hereinafter referred to as ‘‘Texas Gas”’’ or ‘‘Petitioner’’) 
and, pursuant to Section 15(a) of the Natural Gas Act 
and Section 1.8 of this Commission’s Rules of Practice 
and Procedure, requests permission to intervene in the 
above-entitled docket. In support of this Petition, Texas 
Gas avers as follows: 


L 


Texas Gas is a corporation organized and existing under 
the laws of the State of Delaware, and has its principal 
place of business at 416 West Third Street, Owensboro, 
Kentucky. Petitioner is a natural gas company engaged 
in the business of purchasing, transporting and selling 
natural gas in interstate commerce under authorizations 
granted by the Federal Power Commission. The facilities 
operated by Petitioner are located in the States of Texas, 
Louisiana, Arkansas, Mississippi, 


2436 
Tennessee, Kentucky, Indiana, Dlinois and Ohio. 


IL 


The names, titles and post office addresses of the persons 
to whom correspondence and communications in regard 
to this Petition are to be addressed are: 
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W. M. Elmer, Vice President 

Texas Gas Transmission Corporation 
416 West Third Street 

Owensboro, Kentucky 


and 


Christopher T. Boland, Esquire 
Gallagher, Connor and Boland 
821 Fifteenth Street, N. W. 
Washington 5, D. C. 


iit. 


On September 30, 1955, United Gas Pipe Line Company 
(United) filed with the Commission proposed revised 
tariff sheets to its FPC Gas Tariff, whereby United pro- 
poses a general rate increase affecting all of its sales for 
resale subject to the jurisdiction of the Commission. The 


estimated total amount of such increase is $9,978,000. 


By order issued October 26, 1955, the Commission 
suspended the proposed rates of United and deferred the 
use thereof until April 1, 1956. By notice of December 1, 
1955, a hearing concerning the lawfulness of such proposed 
rates of United was scheduled for February 6, 1956. 


2437 
IV. 


Texas Gas is presently purchasing from United, under 
United’s Rate Schedules PL-C and PL-MF, substantial 
volumes of natural gas for resale to the customers of 
Texas Gas. Based upon the estimates contained in 
United’s filing in the instant docket, the increase to Texas 
Gas resulting from the proposed changes in rates would 
amount to approximately $1,134,000. Therefore, Peti- 
tioner has a direct and substantial interest in the subject 
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matter of the hearings scheduled to commence on 
February 6, 1956. 
V. 


It is clear from all of the foregoing that the rights and 
interests of Petitioner, under the Natural Gas Act, as well 
as those of its customers and the public it serves, may 
be adversely affected by the outcome of these proceedings; 
that it has a direct and substantial interest in the subject 
matter of any hearings to be held in the above-entitled 
matter; and that it is in the public interest that Petitioner 
should be permitted to become a party thereto. 


VL 


If Petitioner is not permitted to intervene, its interests 
will not be adequately represented in these proceedings by 
any other party and Petitioner may, therefore, unless 
permitted to intervene and participate fully, be adversely 
affected, or bound by whatever 
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action may be taken by the Commission in these pro- 
ceedings. 

WHEREFORE, it is respectfully requested that the Com- 
mission permit Texas Gas to intervene as a party in the 
above-entitled docket, including the right to appear and 
be represented by counsel, cross-examine witnesses, in- 
troduce evidence and be heard in brief and oral argument, 
if any. 


Respectfully submitted, 
Texas Gas TRANSMISSION CORPORATION 


By Tuomas F. Ryan, Jz. 
Thomas F. Ryan, Jr. 
Its Attorney 


Dated: December 29, 1955. 
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Crry or WaSHINGTON = 
Disraict oF CoLuMBIA : 


Tuomas F. Ryan, Jz, being first duly sworn, deposes 
and says: that he is attorney for the Petitioner, Texas Gas 
Transmission Corporation; that he has read the foregoing 
‘<Petition to Intervene’’ and that the statements therein 
contained are true to the best of his knowledge and belief ; 
and that he is authorized to file the same with the Federal 
Power Commission. 


Tomas FE. Ryan, JR 
Thomas F. Ryan, Jr. 


Subscribed and Sworn To before me this 29th day of 
December, 1955. 

| Marcaret Fox Payne 

Notary Public 


(Seal) My Commission Expires April 14, 1960. 
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CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the fore- 
going ‘‘Petition to Intervene of Texas Gas Transmission 
Corporation’? by mailing a copy thereof properly 
addressed to the following named persons: 


Wilbert O. Crain, Esquire 

United Gas Pipe Line Company 

15% Fairfield Avenue 

Shreveport, Louisiana 

Ernest Willson 

Attorney Examiner 

Alabama Public Service Commission 
P. O. Box 991 

Montgomery, Alabama 
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Kent H. Brown, Counsel 

New York Public Service Commission 
55 Elk Street 

Albany, New York 


Harold Seligman 

Acting General Counsel 

Tennessee Public Service Commission 
Cordell Hull Building 

Nashville, Tennessee 

A. O. Randall, Secretary 

Georgia Public Service Commission 
Atlantic National Building 

50 Whitehall Street, S. W. 

Atlanta, Georgia 


Dated at Washington, D. C., this 29th day of December, 
1955. 


Tomas F. Ryan, JR. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 
Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Claude L. Draper, Seaborn L. Digby, Frederick 
Stueck and William R. Connole. 


Docket Nos. G-1142, G-2019, et al. and G-9547 
100-2 FoRMAL 


In the Matters of 
Untrep Gas Pree Lins Company 


Order Allowing Tariff Sheets to Take Effect 
Adopted: January 5, 1956 Issued: January 6, 1956 


By order issued November 8, 1955, in Docket Nos. 
G@-1142, G-2019, et al., the Commisssion modified and 


137 

















(2441) 


affirmed as modified the initial decision of the Presiding 
Examiner in these matters requiring United Gas Pipe Line 
Company (United), within 20 days from the issuance of 
the order, to make an appropriate filing which would 
eliminate Rate Schedule PL-2 and Rate Schedule PL-3 of 
its FPC Gas Tariff, Original Volume No. 1, applicable to 
the delivery and sale of natural gas in interstate commerce 
by United to Mississippi River Fuel Corporation (Mis- 
sissippi) for resale, and which would apply to Mississippi 
a single rate schedule which would be just, reasonable, not 
unduly discriminatory or preferential. 


In response to such requirement, United filed on Novem- 
ber 16, 1955, a letter calling to the attention of the Com- 
mission the filing made by it on September 30, 1955, which, 
in addition to proposing an increase in certain rates for 
sales of natural gas subject to the jurisdiction of the Com- 
mission, included cancellation notices which would elimi- 


nate Rate Schedule PL-2 and PL-3 and would substitute 
therefor Rate Schedule PL-C which would then cover all 
pipe line sales in United’s Central Rate Zone, including 
all sales to Mississippi. The September 30, 1955 filing was 
suspended by order of the Commission issued October 26, 
1955, in Docket No. G-9547 until April 1, 1956, and until 
such further time as such tariff might be made effective 
in the manner prescribed by the Natural Gas Act. 


Further, United’s letter states that with respect to sales 
to Mississippi there was included in the aforesaid filing 
in Docket No. G-9547 revised title sheet to United’s FPC 
Gas Tariff, First Revised Volume No. 1, together with 
First Revised Sheets Nos. 54 and 57 to United’s FPC 
Gas Tariff, Original Volume No. 1, under which notices 
were given that effective November 1, 1955, or such other 
date as may be prescribed by the Commission, United's 
Rate Schedules PL-2 and PL-3 are to be cancelled and 
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from and after the effective date of such cancellation, sales 
thereafter made to Mississippi will be billed under Rate 
Schedule PL-C, as set forth in the tariff, and which is the 
presently effective rate for sales to other pipe-line com- 
panies in United’s Central Rate Zone. United further 
called the attention of the Commission to First Revised 
Sheet No. 99 in United’s FPC Gas Tariff, First Revised 
Volume No. 1, entitled ‘‘Index of Maximum Daily Quan- 
tities of Pipe Line Companies’’. 
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United states that the ‘‘foregoing steps constitute full 
compliance’? with the Commission’s order issued Novem- 
ber 8, 1955, and when the Commission issues appropriate 
authorization making the above described sheets effective, 
United’s Rate Schedule PL-C will thereupon become appli- 
cable to all pipe line sales by United im its Central Rate 
Zone, including United’s sales to Mississippi. 


It appears that if the foregoing tariff sheets, are made 
effective Rate Schedule PL-2 and PL-3 of United’s FPC 
Gas Tariff, Original Volume No. 1, will be eliminated thus 
making applicable to Mississippi a single rate schedule 
which would be just, reasonable and not unduly discrim- 
inatory or preferential, all in satisfactory compliance with 
the requirement of November 8, 1955, order in Docket Nos. 
G-1142, G-2019, et al. 


Upon consideration of the aforesaid November 8, 1955, 
order, United’s letter filed November 16, 1955, in response 
thereto, United’s filing of September 30, 1955, and the 
order of suspension issued October 26, 1955, in Docket No. 
G-9547, the Commission orders: 


(A) The revised Title Sheet and First Revised Sheet 
No. 99 to United Gas Pipe Line Company’s FPC Gas 
Tariff, First Revised Volume No. 1, and First Revised 
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Sheets Nos. 54 and 57 to United Gas Pipe Line Company’s 
FPC Gas Tariff Original Volume No. 1 be and they are 
hereby allowed to take effect as of November 8, 1955, all in 
satisfactory compliance with the requirement of the Com- 
mission’s order issued November 8, 1955, in the proceedings 
in Docket Nos. G-1142, G-2019, et al. 


'(B) Except to the extent modified herein, the order of 
the Commission issued October 26, 1955, in Docket No. 
G-9547 shall remain and continue in full force and effect, 
subject to further order or orders of the Commission. 


(€) This order is without prejudice to any findings or 
orders which have been or may hereafter be made by this 
Commission in any proceeding now pending, or hereafter 
instituted, by or against United Gas Pipe Line Company. 


By the Commission. 


Leon M. Fuquay 
Leon M. Fuquay, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Claude L. Draper, Seaborn L. Digby, Frederick 
Stueck and William R. Connole. - 


In the Matter of 
Unrrep Gas Prez Live Company 


Docket No. G-9547 
Order Permitting Intervention 


Adopted: January 25, 1956. 


Notices of intervention and petitions seeking leave to 
intervene were filed as follows: 


Petitioner 

Alabama Public Service Commission 
Georgia Public Service Commission 
Public Service Commission of the 

State of New York y 
Tennessee Public Service Commission 
The East Ohio Gas Company 
The Peoples Natural Gas Company _ 
New York State Natural Gas Corporation 
Equitable Gas Company | 
City of Hattiesburg, Mississippi 
City of Jackson, Mississippi or 
Memphis Light, Gas & Water Division 

City of Memphis, Tennessee 
City of Memphis, Tennessee : 
Mississippi River Fuel Corporation 
Mississippi Valley Gas Company 
Mobile Service Corporation 
Philadelphia Electric Company 
Public Service Electric and Gas Company 
Southern Natural Gas Company 
Texas Eastern Transmission Corporation 
Texas Gas Transmission Corporation 
Tyler Gas Service Company 
City of Tyler, Texas 
United Gas Improvement Company 
Willmut Gas & Oil Company 


Issued: January 31, 1956 


Date Filed 


November 7, 1955 
December 3, 1955 


November 16, 1955 
November 22, 1955 


January 16, 1956 


December 28, 1955 
January 13, 1956 
January 13, 1956 


November 7, 1955 
November 9, 1955 
January 6, 1956 
November 59, 1955 
October 10, 1955 
December 20, 1955 
November 2, 1955 
November 3, 1955 
November 8, 1955 
December 29, 1955 
January 16, 1956 
January 16, 1956 
January 13, 1956 
January 16, 1956 











(2474) 


2474 


United Gas Pipe Line Company filed motions to dismiss 
and answer to several of the above petitions to intervene, 
alleging that the participation of such intervenors would 
not be in the public interest. We conclude otherwise. 


The Commission finds: 


The participation of the above-named petitioners in 
this proceeding may be in the public interest. 


The Commission orders: 


The above-named petitioners be and they hereby are 
permitted to become intervenors in this proceeding, 
subject to the rules and regulations of the Commission: 
Provided, however, That the participation of such 
intervenors shall be limited to matters affecting 
asserted rights and interests specifically set forth in 
such petitions for leave to intervene: and Provided, 
further, That the admission of such intervenors shall 
not be construed as recognition by the Commission 
that they might be aggrieved because of any order of 
the Commission entered in this proceeding. 


By the Commission. 


Leon M. Fuquay 
Secretary. 
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Received March 22, 1956 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL POWER COMMISSION 


100-2 Forman 


Motion to Reject, Cancel, and Dismiss Rate Filings Insofar as 
They Purport to Increase the Rates of Mississippi Valley 
Gas Company, Texas Gas Transmission Corporation and 
Southern Natural Gas Company. to Prohibit Increased 
Rates From Becoming Effective, and to Require Refund of 
Purported Increased Rates for Industrial Use 

Comes now Mississippi Valley Gas Company, an Inter- 
venor in the above-entitled procedings, and moves the 

Federal Power Commission to reject, cancel, and dismiss 

the rate filings made under Section 4(d) by United Gas 

Pipe Line Company (United) on September 30, 1955 to the 

extent that United by such filings purported to imcrease 

the rates to Mississippi Valley Gas Company, Texas Gas 

Transmission Corporation and Southern Natural Gas 

Company; to prohibit United from placing the increased 

rates in effect on April 1, 1956 purportedly pursuant to 

the provisions of Section 4(e) of the Natural Gas Act; to 
cancel the rate schedule purporting to increase Mississippi 

Valley Gas Company’s rates, effective November 1, 1955, 

for the purchases of gas for resale for industrial use 

only; and to require United to refund to Mississippi, 


together with interest, all amounts exacted since 
November 1, 1955 under said IND rate schedule which 
exceed the amounts United would have collected under 
the rates in effect prior to November 1, 1955, namely, Rate 
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Schedule IND-J, Original Sheets 18, 19 and 20. In support 
of its motion Mississippi Valley Gas Company respect- 
fully shows the following: 


1. Mississippi Valley Gas Company (Mississippi) 
presently obtains substantial portions of its supply of 
natural gas directly by purchase from United and in- 
directly from United by purchases from Texas Gas and 
Southern which purchase natural gas from United for 
supply to Mississippi and other customers. 


2. Mississippi makes its direct purchases of natural gas 
from United under three service agreements dated 
March 25, 1955. One of the service agreements, executed 
March 25, 1955, effective May 1, 1955, and expiring 
January 1, 1975, provide for the purchase of natural gas 
for Bolton, Edwards and Raymond, Mississippi, at the 
rates set forth in United’s Rate Schedule G-J. A second 
service agreement, executed, effective, and expiring on the 
same dates as aforestated, provides for the purchase of 
natural gas for Jackson, Mississippi and environs at 
rates set forth in United’s Rate Schedule DG-J. Under 
the third service agreement, executed and effective at the 
aforestated dates but expiring August 1, 1962, Mississippi 
purchases natural gas for resale for industrial use in 
Jackson, Mississippi and environs at 
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rates set forth in United’s Rate Schedule IND-J. 


3. Texas Gas purchases natural gas from United under 
two service agreements. One of them, executed April 16, 
1945, effective December 10, 1945, and terminating 
October 31, 1960, provides for the purchase of natural 
gas at rates set forth in United’s Rate Schedule PL-MF’. 
The other service agreement, executed August 11, 1952, 
effective August 15, 1953 and expiring September 1, 1978, 
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provides for the sale of natural gas to Texas Gas at rates 
set forth in United’s Rate Schedule PL-C. 


4. United sells natural gas to Southern under a service 
agreement executed September 30, 1952, effective April 1, 
1953 and expiring May 1, 1973, at rates set forth in United’s 
Rate Schedule PL-J. United also sells natural gas to 
Southern under a service agreement executed May 7, 1951, 
effective May 27, 1952 and terminating October 31, 1965, 
at rates set forth in United’s Rate Schedule PL-C. 


5. On September 30, 1955, United purported to change 
the rates at which United had contracted to sell natural 
gas to Mississippi, Texas Gas and Southern under the 
service agreements described in paragraphs 2, 3 and 4 
hereof, by a unilateral filing, under Section 4(d) of the 
Natural Gas Act, of rate changes to be effective 
November 1, 1955. 


6. By order issued October 26, 1955, the Federal Power 


Commission suspended the purported rate changes and 
deferred the use of 


the increased rates until April 1, 1956, and embarked on 
an investigation of their lawfulness. By reason of the 
provisions of Section 4(e), however, the Commission did 
not suspend First Revised Sheets Nos. 18, 19 and 20 
whereby United purported to increase the rates for sales 
of natural gas for resale under United’s Rate Schedule 
IND-J and since November 1, 1955 Mississippi has been 
required to pay the increased rates provided by said 
Revised Sheets. 


7. The rate schedules in the tariff filed by United are 
not self-executing, but are made effective as to particular 
purchasers only upon the execution of a contract incor- 
porating the applicable rate schedule by reference. The 
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contractual nature of the rates is emphasized by the ‘‘Pre- 
liminary Statement’? in United’s Tariff which states, in 
pertinent part: 

‘‘The sale of natural gas is undertaken by the Com- 
pany only under a Service Agreement with purchasers 
acceptable to the Company after consideration of its 
commitments to others, supplies of natural gas, 
delivery capacity and other factors deemed pertinent 
by the Company. 

“This FPC Gas Tariff is filed in compliance with 
Part 154, Sub-Chapter E, Chapter 1, Title 18, of the 
Code of Federal Regulations, as promulgated by 
order of the Federal Power Commission in Docket 
No. B-107.”’ 


8. The contractual nature of the rates is further em- 
phasized by the provisions of each rate schedule that 
natural gas is available under the schedule only ‘‘when 
Buyer has executed with seller a Service Agreement for 
purchase of natural gas. 


| 9. In accordance with the foregoing Preliminary State- 

ment and rate schedule provisions, Mississippi, Texas Gas 
and Southern have each entered into contracts with United 
which contain the following identical provision: 


‘¢ All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedules (here follows 
the designation of the schedule, such as PL-C, PL-J, 
as the case may be) or any effective superseding rate 
schedules, on file with the Federal Power Commission. 


e939 


| By this provision United and Mississippi, Texas Gas 
and Southern have agreed only to pay whatever rate is 
- made lawfully effective in the manner required under the 
' . Natural Gas Act to effect a change in a contract rate. 
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10. In United Gas Pipe Line Company v. Mobile Gas 
Service Corporation, — U. S. —, decided February 27, 
1956, the United States Supreme Court has held that ‘‘the 
Natural Gas Act does not empower natural gas companies 
unilaterally to change their contracts * * *.”’ 


11. Under that decision it is made clear that contract 
rates may be changed only by mutual agreement between 
the seller and buyer and by the Commission, after hearing 
under Section 5(a), in which latter event the new rates 
are effective only prospectively, i. e.—from and after the 
effective date of the Commission’s order. 


12. Since there has been no mutual agreement between 
United and Mississippi, Texas Gas and Southern for the 
changes in the rates 


that were filed on September 30, 1955, the filings are 
a nullity. 


13. United’s reference to Docket No. R-107 in the pro- 
visions of United’s Tariff quoted in paragraph 7 hereof, 
is a reference to Order No. 144 whereby the Commission 
prescribed the tariff and service agreement form. United’s 
reference thereto underscores the fact that notwithstand- 
ing the adoption of the tariff and service agreement form 
the contractual rights of the parties remained inviolate 
and the contractual nature of the rate continued. 


This analysis is enforced by the decision in United Gas 
Pipe Line Company v. Federal Power Commission, 181 F. 
2d 796. In that case United petitioned to review the Com- 
mission’s Order No. 144 whereby the present practice of 
tariffs and service agreements was initiated. United 
challenged the legality of the order on the ground that it 
undertook to change contract rights without the pre- 
requisite notice and opportunity for hearing required by 
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Section 5(a) of the Natural Gas Act. The Commission 
represented to the Court of Appeals for the District of 
Columbia Circuit that it ‘‘interprets Order No. 144 as not 
authorizing the making of any change in an effective rate, 
charge, or contract provision, without compliance with the 
Natural Gas Act, as amended’’ (181 F. 2d 799, note 6). On 
this representation the Court held that Section 5(a) was 
inapplicable and dismissed the review proceedings as not 
involving an order which was subject to review under 
Section 19(b) of the Act. In this connection it is noted 
that the Commission’s representation to the Court was in 
keeping with the provisions of Order No. 144. 
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Wuezrerore, Mississippi Valley Gas Company prays that 
the Commission (1) take notice of its rate files containing 
the original contracts, rate schedules and tariffs and all 
revisions thereto to the extent that they are not already 
included in these proceedings; and (2) enter an order 
rejecting, cancelling and dismissing the unilateral rate 
filings, including First Revised Sheets Nos. 18, 19 and 20, 
to the extent that they purport to increase rates to 
Mississippi, Texas Gas and Southern, prohibiting United 
from placing any of said unilateral rate increases in effect 
on April 1, 1956, and requiring United to refund to 
Mississippi, together with interest, all amounts collected 
since November 1, 1955 which are in excess of the amounts 
United would have charged and collected under its IND-J 
rate schedule, Origimal Sheets 18, 19 and 20. 
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Docketed March 28, 1956 


100-2 Forman 


Answer of United Gas Pipe Line Company to Motion of Mis- 
sissippi Valley Gas Company to Dismiss “Rate Filings” 
Applicable to Mississippi Valley Gas Company. Texas Gas 
Transmission Corporation and Southern Natural Gas Com- 
pany, to Prohibit Increased Rates From Becoming Effec- 
tive and to Require Refund of Purported Increased Rates 
for Industrial Use 

Now comes United Gas Pipe Line Company (United) 
and files herewith its answer to the motion of Mississippi 

Valley Gas Company (Mississippi Valley) an Intervenor 

for answer thereto shows: 


I 


United says that said motion insofar as it seeks dis- 
missal of notice of change of tariff rates filed under Section 
4 (d) of the Natural Gas Act (Act) as to Texas Gas 
Transmission Corporation (Texas Gas) and Southern 
Natural Gas Company (Southern Natural) should be dis- 
missed : 


(a) Because no authority is shown either from Texas 
Gas or Southern Natural to seek such relief; whereas they 
are each parties on the record of this docket and have made 
their appearances in said docket by their own attorneys, 
other than the attorney for Mississippi Valley; and 


(b) Because Mississippi Valley is neither a party to, 
nor in privity with, any arrangement, agreement, contract 
or service agreement with respect to the sale of natural 
gas between United and Texas Gas or between United 
and Southern Natural and therefore being a stranger to 
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said service agreements are without standing to seek or 
enforce any action with respect thereto. 


Wherefore United moves that said motion insofar as it 
is applicable to and seeks relief in favor of Texas Gas 
and Southern Natural be in all things dismissed. 


I 


Subject to the foregoing motion to dismiss, and without 
waiving the same, but still insisting thereon, United 
answers such motion of Mississippi Valley as follows: 


(1) United admits Mississippi Valley purchases some 
of its gas requirements from United. It admits that it 
sells natural gas to Texas Gas and Southern Natural pur- 
suant to terms and conditions of service contained in 
applicable service agreements and at rates contained in 
tariffs on file with the Federal Power Commission; but is 
without knowledge or information on whether any part 


of such natura] gas is in turn sold or delivered by either 
Texas Gas or Southern Natural to Mississippi Valley, and 
so denies the same. 


(2) It admits that it sells natural gas to Mississippi 
Valley under service agreements as set out in Paragraph 2 
of said motion. 


(3) Sales and deliveries of natural gas to Texas Gas are 
made as follows: United had a contract with Texas Gas 
dated April 16, 1945 covering sale of gas in the Monroe 
Field in Louisiana. Upon filing its conversion tariff at 
Docket G-2019 on or about July 3, 1952 United filed a 
statement pursuant to Section 154.85 of the rules and 
regulations of the Federal Power Commission listing, as 
required, those portions of said contract dated April 16, 
1945, as amended and supplemented, which would be re- 
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tained as an executed service agreement. Said converted 
service agreement was made applicable to a tariff rate 
schedude filed with the conversion tariff known as PL-3. 
Upon the settlement of Docket G-2019 and other dockets, 
hereafter mentioned, said contract converted to a service 
agreement as required by Section 154.85 of the Commis- 
sion’s rules and regulations was then applicable to a tariff 
rate schedule known as PL-MF which superseded Tariff 
Rate Schedule PL-3 and said service continues to be made 
thereunder and at rates prescribed in the Tariff Rate 
Schedule PL-MF. It also sells natural gas to Texas Gas 
under a service agreement dated August 11, 1952 which 
originally provided for tariff rates in accordance with 
Rate Schedule PL-4. By virtue of the provisions of 
Article IV in said service agreement and particularly that 
part reading: 


sco * * or any effective superseding rate schedules, 
on file with the Federal Power Commission’’ 


the rates of Rate Schedule PL-4 were superseded by the 
rates provided in Rate Schedule PL-C which is the rate 
schedule alleged in Paragraph 3 of said motion. 


(4) United does not sell and deliver natural gas to 
Southern Natural under the terms and conditions of 
service contained in service agreements recited in Para- 
graph 4 of said motion but does sell and deliver under the 


2501 


following two service agreements: one dated November 1, 
1955 effective November 1, 1955 by order of the Commis- 
sion waiving the thirty-day period of Section 4 (d) of the 
Act, at rates set forth in Rate Schedule PL-J; the other 
dated November 1, 1955 effective December 15, 1955 pro- 
viding for rates as set out in Rate Schedule PL-C. 
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(5) It denies the allegations of Paragraph 5 of said 
motion. 


(6) It admits the allegations of Paragraph 6. In addi- 
tion to the matters set out therein the Commission order 
of October 26, 1955 also instituted a review of the propriety 
and lawfulness of the noticed change of rates for sales of 
natural gas for resale pursuant to First Revised Sheets 
Nos. 18, 19 and 20 referred to in Paragraph 6 of said 
motion, which review has not yet been concluded. 


(7) Answering Paragraphs 7 and 8: United denies that 
the rate schedules in the tariff are not self-executing. 
United does not offer to sell and deliver natural gas at the 
rates specified in any tariff pending or superseded by 
change by a notice filed pursuant to Section 4 (d) of the 
Act to all or any person or persons willing to pay such 
tariff specified rates; but only to those so offering, accepted 
by it, who thereupon are willing to execute a service 
agreement specifying the terms and conditions of service 
required by the governing rules and regulations of the 
Commission and only when such sale and service is 
approved and authorized by the Commission under the 
provisions of the Act. The form of such service agree- 
ments are specified in the tariff on file with the Commission 
and are prepared pursuant to the requirements of the 
Commission’s rules and regulations. Thus, the FPC Gas 
Tariff of 


United on file with the Commission and the terms and 
conditions of the service agreements specified therein, 
(including the forms of service agreements by which 
service is rendered to Mississippi Valley), were prepared 
and filed as stated in the ‘‘Preliminary Statement”’, 
“« * * * in compliance with Part 154, Sub-chapter E, 
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Chapter I, Title 18, of the Code of Federal Regulations, 
as promulgated by order of the Federal Power Commis- 
sion in Docket No. R-107’’. Pursuant to such rules and 
regulations, the tariff and form of service agreements were 
approved by the Commission for filing and use. 


(8) Answering Paragraph 9, United denies said para- 
graph as written. 


Pursuant to Paragraph II (7) above, Mississippi 
Valley, Texas Gas and Southern Natural each executed 
service agreements with United which were approved and 
permitted to be filed by the Commission. These service 
agreements provided for rates and changes im rates sub- 
stantially as follows: 


‘All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedule (here is inserted 
the applicable tariff description), or any effective 
superseding rate schedules, on file with the Federal 
Power Commission. This agreement in all respects 
shall be subject to the applicable provisions of such 
rate schedules and to the General Terms and Condi- 
tions attached thereto and filed with the Federal Power 
Commission which are by reference made a part 
hereof’’. 

It was and is the intent and meaning of such language, 
and was so understood by the parties, that such provision 
contemplated freedom and right by United as Seller to 
file with the Federal Power Commission, pursuant to 
Section 4 (d) of the Act, notice of change in rates where 
change was reasonably required to make rates just and 
reasonable and preserve fully the proper performance of 
its duties and service as a natural gas company under the 
Act, with 

2503 
consequent freedom and right in Mississippi Valley, Texas 
Gas, Southern Natural and all others similarly situated 
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to oppose and contest both the propriety and lawfulness 
of the noticed change in rates. Such language likewise 
gives the Purchaser free access to the Commission to seek 
a change in tariff rates claimed to be unjust or unreason- 
able with the result that a change would supersede when 
made effective pursuant to Commission order. Thus, 
there was mutual understanding and agreement that 
effective rates in a pending tariff were subject to notice 
of change filed with the Commission or to review upon 
complaint filed with the Commission followed by full right 
to oppose and contest such change or review with the 
effective tariff rates superseded by such change in tariff 
rates as became effective pursuant to Commission review 
and determination of the contest, if any, of the propriety 
and lawfulness of the noticed change or of the complaint 
filed against pending tariff rates. 

(9) In Paragraphs 10, 11 and 12, Mississippi Valley 
seeks refuge and support in United Gas Pipe Line Com- 
pany v. Mobile Gas Service Corporation, —— U. S. —, 
decided by the United States Supreme Court on 
February 27, 1956, but that case is inapposite and does not 
assist Mississippi Valley. 

(a) Mobile involved a common-law contract for stated 
firm rates for a stated term with no provision for change; 
whereas here Mississippi Valley has a service agreement 
drawn under the requirements of the Commission’s rules 
and regulations promulgated in Docket R-107 expressly 
contemplating and providing for change in rates. 

(b) The holding of the Supreme Court that a Mobile- 
type common-law contract rate for a fixed time with no 
provision for change could not be 
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changed unilaterally does not forbid a superseding 
change in a tariff rate expressly contemplated upon a 
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filing with the Federal Power Commission. In Mobile, 
the contract for firm rates for the full contract term with 
no provision for change cut off access to the Commission. 
Here there is a service agreement for a stated time but 
which provides for changing rates for which both seller 
and purchaser are expressly given resort to the Commis- 
sion. The service agreement, permitting change instituted 
by either purchaser or seller by resort to a filing with the 
Commission, creates mutual rights, and exercise thereof 
is not and cannot be ‘‘unilateral’’. 

(c) If the tariff rates, which the service agreements 
identify as those to which the terms and conditions of 
service are applicable, can be changed only by ‘‘mutual 
agreement’’, which United denies, then the language pro- 
viding for supersession by a filing with and resort to the 
Commission constitutes ‘‘mutual agreement’’. 

(10) The circumstances surrounding the parties leading 
up to the execution of the service agreements with 
Mississippi Valley support and confirm the meaning, 
intent and analysis above set out: 


In the summer of 1954 there were pending before the 
Commission five rate proceedings involving some or all 
of United’s rates. Docket G-1142 was a Section 5(a) pro- 
ceeding instituted in 1948 on the Commission’s own motion 
involving all of United’s rates. Docket G-2019 was a hear- 
ing ordered upon United’s filing under Section 4 (d) 
noticing change by increase in rates to certain pipeline 
companies. Docket G-2074 was a hearing ordered upon 
United’s filing under Section 4 (d) noticing change by 
increase in rates in the northwest Mississippi area, not 
physically integrated with United’s main pipeline 


system. Docket G-2210 was a hearing ordered upon 
United’s filing under Section 4 (d) noticing change by 
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imerease in city gate or town border rates. Docket G-2220 
was a hearimg ordered upon United’s filing with respect 
to Willmut Oil and Gas Company noticing under Section 
4 (a) change by mcrease of rates. 


On July 3, 1952, as a part of the filing of Docket G-2019, 
United filed its conversion tariff which, like the present 
tariff, provided for a form of service agreement pursuant 
to the requirements of the rules and regulations promul- 
gated in Docket R-107 as mentioned im the ‘‘Preliminary 
Statement’? to United’s tariff. Thereupon Texas Gas 
executed its service agreement dated August 11, 1952, being 
the service agreement mentioned in Paragraph 3 of 
Mississippi Valley’s motion and which was applicable to 
Rate Schedule PL-4. Such service agreement contained 
provisions for change identical with that quoted in Para- 
graph II-(8) above. On January 24, 1955, pursuant to 
Opinion and Order No. 277 of the Commission United filed 
its FPC Gas Tariff First Revised Volume No. 1, which 
contained the Original Sheets 21-24 both inclusive, Rate 
Schedule PL-C, on Original Sheet 22 of which it is pro- 
vided in Paragraph 4 of said Rate Schedule substantially 
as follows: 


‘“The Seo year under this sae cen shall 
be a period of 12 consecutive months beginning on 
the following date or any anniversay thereof: 


(b) For service end rendered under superseded 


Rate Schedule P 


On Original Sheet 101 of said FPC Gas Tariff First Re- 
vised Volume 1 in the Index of Purchasers the same shows 
that Texas Gas purchases under Rate Schedule PL-C under 
the service agreement as otherwise described by dates in 


Paragraph 3 


» September 1”’ 


156 





(2506) 


2506 
of Mississippi Valley’s motion. Thus by virtue of the pro- 
visions in said service agreement between United and 
Texas Gas contained in Article IV thereof: 


‘¢ All gas delivered hereunder shall be paid for under 
* * * (or) any effective superseding rate schedules, 
on file with the Federal Power Commission’’, 


Rate Schedule PL-4 was superseded by Rate Schedule 
PL-C admitted by Mississippi Valley in Paragraph 3 of 
its motion to be the applicable tariff rates in the service 
agreement with Texas Gas. 


It was generally considered and accepted, United in- 
clnded, that rates provided in a contract were subject to 
change by a filing under Section 4 (d). United’s belief 
and conviction that such was a correct interpretation of 
the Act was well known. 


After Docket G-2210 was filed, Mobile Gas Service Cor- 
poration filed at Docket G-2227 a petition asking the 
Commission to dismiss the filing in Docket G-2210 only in- 
sofar as the change noticed was applicable to the rate for 
industrial resale to Ideal Cement Company claiming a 
contract for ten years for firm rates cut off access to the 
Commission and that such contract could not be changed. 
By order dated December 7, 1953, the Commission denied 
Mobile’s application and dismissed its petition. Mobile’s 
appeal gave rise to the Mobile case on which Mississippi 
Valley now seeks to rely. ‘ 


On December 29, 1953, the United States District Court 
for the Eastern District of Texas handed down its 
Memorandum Decision in the case of Tyler Gas Service 
Company vs. United Gas Pipe Line Company, CA 1662, 
denying injunction sought by Tyler Gas and holding that 
the contract between Tyler Gas and United had been super- 
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seded by the conversion tariff filed at Docket G-2019 as 
above 
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described, and farther holding that the rates in said con- 
tract were in any event subject to change by a filing of such 
a change pursuant to Section 4 (d) of the Act. This 
decision and judgment was in all things affirmed by the 
United States Court of Appeals for the Fifth Circuit in 
an opinion reported at 217 F. 2d 73. Tyler Gas did not 
seek certiorari from the United States Supreme Court 
and such judgments and decisions became final. 


On June 17, 1954, the Commission issued its Opinion 
No. 270 In the Matter of Pacific Gas and Electric Com- 
pany, Docket E-6482, in which the rationale of its order 
in Docket G-2227 was applied, the conclusion reached 
being that an ex parte filing under the filed rate procedure 
of ‘Section 205 (d) of the Federal Power Act, comparable 
to Section 4 (d) of the Natural Gas Act, was effective to 
change a contract providing for a firm rate for a firm 
period. 

In August 1954 all parties to Dockets G-1142, G-2019, 
G-2074, G-2210 and G-2220 met in conference with the Staff 
of the Commission from which a settlement of such dockets 
and the rates involved was agreed subject to approval by 
the Commission by Mississippi Valley and all parties 
except Mobile Gas Service Corporation solely as to the 
industrial resale rate, Tyler Gas Service Company and 
Mississippi River Fuel Corporation. Mobile as to the 
industrial resale rate relied on its appeal then pending 
from Docket G-2227 ; Tyler Gas Service Company reserved 
ite right upon its appeal to United States Court of Appeals 
for the Fifth Circuit then pending; Mississippi River Fuel 
Corporation rejected the settlement. Submission and 
argument to the Commission was ordered for September 
30, 1954. 
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Before that date and to wit, on September 7, 1954, the 
United States Court of Appeals for the Third Circuit re- 
versed the Commission’s Order in the Mobile case. 


After the argument the United States Court of Appeals 
for the Fifth Circuit affirmed the judgment of the District 
Court in the Tyler case in a conclusion to 

2508 
the contrary of that reached by the Third Circuit in 
Mobile’s case. 


On October 26, 1954, the Commission issued its Opinion 
No. 277 approving the settlement reached at Dockets 
G-1142, et al, and ordering United to file a revised tariff 
embodying the settlement rates. 


The forms of service agreements in such tariff contained 
the identical language quoted in Paragraph ITI (8) above 
which, as noted, is identical with that in the service agree- 
ment executed by Texas Gas. Such forms of service 
agreement in the provisions governing tariff rate change 
carried forward United’s clear position and representation 
of the intended effect for change of rates by acceptances 
of both seller and purchaser to the Commission as 
exemplified by the application to the Texas Gas service 
agreement by which Rate Schedule PL-4 was superseded 
by Rate Schedule PL-C. 


Thus the climate and context surrounding execution by 
Mississippi Valley of the service agreements dated 
March 25, 1955, clearly shows that the purport and intent 
of the provisions quoted in Paragraph II (8) above in 
the service agreements granting both seller and purchaser 
access to the Commission for changes in tariff rates per- 
mitted and contemplated change in tariff rates in terms of 
noticed change by seller by filing to the Commission, 
which change would supersede pending tariff rates when 
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effective pursuant to Commission order with reciprocal 
right in the purchaser to seek a Commission order upon 
complaint requiring a filing to change tariff rates to con- 
form to the order which the Commission might enter. The 
Purchaser was free to oppose and contest any noticed 
change; the Seller to resist any reduction sought. The 
provision was offered and understood as drawn in the 
gloss of United’s contentions and understanding in the 
Mobile and Tyler cases. Neither Mississippi Valley or any 
other party participating in the settlement disposition of 
Docket G-1142, et al, 
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objected or sought language to conform to the Mobile 
position, though the identity of Mobile Gas Service Com- 
pany’s contentions were well known to and discussed in 


the conferences leading to the settlement of such dockets. 
These considerations affirm and support the meaning and 


intent of the provisions governing change in tariff rates 
as set out herein above. 


(11) Paragraph 13 is denied. The reference to Docket 
R-107 in the ‘Preliminary Statement’’ contained in 
United’s FPC Gas Tariff First Revised Volume No. 1 is 
as set out herein above. Mississippi Valley incorrectly 
states the holding in United Gas Pipe Line Company vs. 
Federal Power Commission, 181 F. 2d 796. The Court 
denied United’s contention that Order 144 was an ad- 
jadicatory ex parte order impairing contract obligations 
which could only be entered after full hearing under 
Section 5 (2) by its conclusion and holding that Order 144 
was rule making, not adjudicatory; and so not appealable. 
The Commission representation set out in Mississippi 
Valley’s motion was accepted by the Court as showing 
there was no intended ex parte change in a contract but 
not to conclude that thereby Section 5 (a) was inapplicable. 
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The Court suggested that the order being rule making and 
not appealable, the remedy, if the impairment existed, was 
by plenary suit in equity. 

It is to be noted that the common-law contract between 
Mississippi Valley and United was expressly abrogated 
and annulled by the parties in the service agreements in- 


volved herein by the following provisions contained in 
Article VIII thereof: 
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“ARTICLE VIII 
AGREEMENTS BEING SUPERSEDED 


This agreement supersedes, cancels and terminates, 
as of the effective date of the term of this Service 
Agreement the following existing arrangements, 
agreements, contracts and Service eee with 
respect to the sale of natural gas by Seller to Buyer 
for the purposes set forth in Article I hereof: 


Gas Sales Contract dated August 5, 1947, as 
amended. 


Both parties shall be released from any and all 
obligations under said arrangements, agreements, 
contracts and Service Agreements except as to the 
obligation of Buyer to pay for all gas delivered there- 
under by Seller prior to the effective date of the term 
of this Service Agreement, and for which payment has 
not been made.”’ 


Thus the ‘‘contractual rights of parties’? did not remain 
‘‘inviolate’’ nor did ‘‘the contractual nature of the rate”’ 
contained in the abrogated common law contract ‘‘con- 
tinue’’ as Mississippi Valley alleges. 


WHEREFORE, premises considered, United prays that the 
Commission strike and dismiss the unauthorized effort of 
Mississippi Valley to secure dismissal of the Notice of 
Change in Tariff Rates as to Texas Gas and Southern 
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Natural; and that Mississippi Valley’s motion be in all 
things denied and for such other order as the Commission 
deems proper. 


Received March 28, 1956 


Motion to Reject, Cancel and Dismiss Rate Filings Insofar as 
‘They Purport to Increase the Rates of Texas Gas Trans 
| mission Corporation. and to Prohibit Increased Rates From 

Becoming Effective 
Comes now Memphis Light, Gas and Water Division 
and the City of Memphis (hereafter ‘¢Memphis’’), Inter- 
venors in the above entitled proceedings, and move the 

Federal Power Commission to reject, cancel and dismiss 

the rate filings made under Section 4(d) by United Gas 

Pipe Line Company (hereafter “‘United’’) on September 

30, 1955, to the extent that United, by such filings, pur- 


ported to increase the rates to Texas Gas Transmission 
Corporation, and to prohibit United from placing the 
increased rates in effect on April 1, 1956, purportedly 
pursuant to the provisions of Section 4(e) of the Natural 
Gas Act, for the reason that said rate filings constitute 
an attempt unilaterally to increase rates in violation of 
existing rate contracts between United and Texas Gas. 


2517 
In support of its motion Memphis respectfully shows the 
following: 

1. Memphis presently obtains all of its natural gas re- 
quirements by purchases from Texas Gas, which purchases 
substantial volumes of natural gas from United for supply 
to Memphis and other customers. 


9. Texas Gas purchases natural gas from United under 
two contractual service agreements. Under the first of 
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them, executed April 16, 1945, effective December 10, 1945, 
and terminating October 31, 1960, United agreed to sell to 
Texas Gas natural gas at the rates then set forth in 
United’s Rate Schedule PL-MF. By the second agreement 
executed August 11, 1952, effective from August 15, 1953 
to August 15, 1978, United agreed to sell natural gas to 
Texas Gas at rates then set forth in United’s Rate Sched- 
ule PL-C. 


3. United’s tariffs and executed service agreements with 
Texas Gas constitute rate contracts. Texas Gas may not 
purchase from United upon its filed rate schedule alone, 
but is required to enter into a contract, or ‘“Service Agree- 
ment’’, which imposes substantial obligations on Texas 
Gas in addition to its payment for the gas it purchases, 
which binds Texas Gas to take certain minimum quantities 
of gas for the entire term of the contract and which in- 
corporates by reference the rate schedule in effect on the 
date of execution. The ‘‘Preliminary Statement’? in 
United’s tariff states in pertinent part: 


‘The sale of natural gas is undertakn by the Com- 
pany only under a Service Agreement with purchasers 
acceptable to the Company after consideration of its 
commitments to others, 
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supplies of natural gas, delivery capacity and other 
factors deemed pertinent by the Company. 


“This FPC Gas Tariff is filed in compliance with 
Part 154, Sub-Chapter E, Chapter 1, Title 18, of the 
Code of Federal Regulations, as promulgated by order 
of the Federal Power Commission in Docket No. R- 
107.”’ 
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And each rate schedule provides that natural gas is 
available under the schedule only ‘‘when Buyer has exe- 
cuted with Seller a Service Agreement for purchase of 
natural gas.”’ 


4, Each of the contracts entered into between Texas 
Gas and United contains the following identical provision: 


‘‘All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedule (here follows the 
designation of the Schedule, such as PL-C, PL-J, as 
the case may be) or any effective superseding rate 
schedules on file with the Federal Power Commis- 
sion*”’ 


The quoted language, together with the express refer- 
ence in United’s tariff (paragraph 3, supra) to the Order 
of the Federal Power Commission in Docket No. R-107, 
underseores the fact that notwithstanding the adoption 
of the schedule and service agreement form of tariff, the 
contractual rights of the parties remained inviolate and the 
contractual nature of the rate continued. 


_ This analysis of the contractual nature of United’s tariff 
is buttressed by the decision in United Gas Pipe Line Com- 
pany v. Federal Power Commission, 181 Fed. (2d) 795. In 
that case, United petitioned to review the Commission’s 
Order No. 144, whereby the present practice of tariffs and 
service agreements was initiated. United challenged the 
legality of that Order on the ground that it undertook to 
change contract rights without 
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the prerequisite notice and opportunity for hearing re- 
quired by Section 5a of the Natural Gas Act. The Com- 
mission represented to the Court of Appeals for the Dis- 
trict of Columbia that it ‘“‘interprets Order No. 144 as not 
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authorizing the making of any change in an effective rate, 
charge, or contract provision, without compliance with the 
Natural Gas Act, as amended’’ (181 Fed. (2d) 799, note 
6). On this representation, the Court held that Section 
5(a) was inapplicable and dismissed the review proceed- 
ings as not involving an order which was subject to re- 
view under Section 19(b) of the Act. In this connection, 
it is noted that the Commission’s representation to the 
Court was in keeping with the provisions of Order No. 144. 


5. On September 30, 1955, United purported to change 
unilaterally the rates at which United had contracted to 
sell natural gas to Texas Gas under the service agreements 
described in paragraph 2 hereof, by a filing under Section 
4(d) of the Natural Gas Act, of rate changes to be effec- 
tive November 1, 1955. 


6. By Order issued October 26, 1955, the Federal Power 
Commission suspended the purported rate changes and de- 
ferred the use of the increased rates until April 1, 1956, 
and embarked on an investigation of their lawfulness. 


7. The United States Supreme Court has recently held 
that superseding rate schedules filed by a natural gas com- 
pany with the Commission are not effective to increase a 
rate contained in a rate contract, where the filing is an 
attempt unilaterally to change the rate contract. United 
Gas 


Pipe Line Company v. Mobile Gas Service Company, — 
U.S. —, decided February 27, 1956. 


8. United Gas has not in either of its service agreements 
with Texas Gas specified any conditions under which it 
reserved the right unilaterally to change the rates in exist- 
ence on the date of the agreements; nevertheless, it has 
attempted unilaterally to change its contracts with Texas 
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Gas by filing new rate schedules which precipitated this 
proceeding. 


9. Texas Gas has contracted to pay the rates in effect 
upon the respective dates of its two service agreement 
contracts ‘‘or any effective superseding rate schedules on 
file with the Federal Power Commission.’’ Absent mutual 
agreement not found in this provisions, the Mobile Gas 
Service Company case, supra, makes clear that a super- 
seding rate schedule can become effective only after an 
investigation by the Commission under Section 5(a) of 
the Natural Gas Act and a finding by the Commission that 
existing rates are so low as to conflict with the public 
interest. Upon such finding the Commission may then au- 
thorize the filing of a schedule increasing the rates. 


10. Since there has been no such investigation or finding 
by the Commission, and no consent by the purchaser to 
an increase in rates, United’s rate schedule filed Septem- 


ber 30, 1955, was a nullity. As has now been made clear 
by the Mobile Gas Service case, the proper action of the 
Commission upon filing by United of its proposed rates 
schedule was to reject same at once, insofar as it pur- 
ported to change contract rates by unilateral action. 
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| Wuererore, Memphis Light, Gas and Water Division 
and th City of Memphis pray that the Commission enter 
an order rejecting, cancelling and dismissing the unilateral 
rate filings to the extent that they purport to increase rates 
to Texas Gas, and prohibiting United from placing said 
unilateral rate increases in effect on April 1, 1956, 
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Docketed March 30, 1956 
100-2 Forman 


Answer of Southern Natural Gas Company to Motions of 
Mississippi Valley Gas Company and Memphis Light, Gas 
and Water Division and the City of Memphis 

Comes now Southern Natural Gas Company ‘‘South- 
ern’’), an intervenor in the above-captioned proceeding, 
and answers the motions filed herein by Mississippi Valley 

Gas Company (‘‘ Mississippi Valley’’) and Memphis Light, 

Gas and Water Division and the City of Memphis (‘‘Mem- 

phis’’) to reject, cancel and dismiss certain rate filmgs by 

United Gas Pipe Line Company (‘‘United’’), to prohibit 

certain of United’s increased rates from becoming effec- 

tive, and to require refund of certain increased rates for 
industrial use, as follows. 


L. 


Southern admits that it is purchasing natural gas from 
United under two service agreements at the rates set forth 
in United’s rate schedules PL-J and PL-C, that its service 
agreements with United contain the language quoted in 
paragraph 9 of Mississippi Valley’s motion and para- 
graph 4 of Memphis’ motion, that it sells natural gas 
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to Mississippi Valley, and that on September 30, 1955 
United filed increased rates with the Federal Power Com- 
mission to be effective November 1, 1955, certain of which 
rates were suspended by the Commission to April 1, 1956. 


Southern has no information, of its own knowledge, as 
to the truth or falsity of the other averments of fact con- 
tained in said motions. 
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I. 


Southern opposes said motions on the ground that the 
movants wrongly construe the legal effect of United’s 
service agreements and mistakingly assume that the law as 
declared in the case of United Gas Pipe Line Company v. 
Mobile Gas Service Corporation, decided by the United 
States Supreme Court on February 27, 1956, requires the 
Commission to reject, cancel or dismiss United’s rate 
filing of September 30, 1955. 


‘The Mobile case holds that a natural-gas company sell- 
ing gas under a rate fixed by contract cannot unilaterally 
change such rate by a filing under Section 4(d) of the 
Natural Gas Act and that, if it files changed rates pur- 
portedly under Section 4(d) in derogation of its contract 
obligation, the Commission is obliged to reject such filing. 
Therefore, the issue here is whether United and its named 
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customers sell and purchase gas, respectively, under static 
rates fixed by contract or whether their service agreements 
provide for the sale and purchase of gas under published 
tariff rates which may be changed pursuant to Section 
4(d), subject to determination by the Commission under 
Section 4(e) as to whether the changed rates are just and 
reasonable. This, of course, entails a construction of 
United’s service agreements. 


As Southern construes its service agreements with 
United, United reserves and Southern grants to United 
the right to file with the Commission under the provisions 
of Section 4(d) changes in the rate schedules under which 
Southern purchases natural gas, subject, of course, to 
Southern’s right to oppose any such changed rates in a pro- 
ceeding before the Commission in respect thereto initiated 
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under Sections 4(e) or 5(a) of the Act. Such was South- 
ern’s intention when it executed said service agreements. 


The pertinent provision in United’s form of service 
agreement reads as follows: 


‘¢ All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedule , or any 
effective superseding rate schedules on file with the 
Federal Power Commission. This agreement in all 
respects shall be subject to the applicable provisions 
of such rate schedules and to the General Terms and 
Conditions attached thereto and filed with the Federal 
Power Commission which are by reference made a 
part hereof.’’ iene 
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The words “‘or any effective superseding rate schedules 
on file with the Federal Power Commission’’ clearly con- 
note in Southern’s opinion, that its contract is to pay 
United rates set out in United’s applicable rate schedules 
and that such schedules may be changed by United under 
the procedures established under Section 4(d), subject to 
supervision and review by the Commission under Sections 
4(e) and 5(a). In other words, Southern’s contract is to 
pay United the rates set out in United’s filed rate schedules 
or such other rates as are determined by the Commission, 
subject to judicial review, to meet the statutory standards 
applicable in proceedings under Sections 4(e) and 5(a). 
It is too well established to require citation of authority 
that the construction by the parties to a contract delimit 
its meaning. 

Ii. 


The language of United’s service agreements must be 
viewed against the background of the Commission’s uni- 
form practice in administering Section 4 of the Act since 
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the promulgation in 1948 of Part 154 of its General Rules 
and Regulations prescribing the form and content of FPC 
gas tariffs and provisions for the filing and the making 
of changes therein. Under such rules and the supervision 
of the Commission’s Staff, most natural-gas companies 
which operate interstate pipelines have incorporated in 
their 
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tariffs standard forms of service agreements containing 
provisions of similar import to the above-quoted provi- 
sion in United’s form of service agreement, and have 
executed service agreements with their customers in ac- 
cordance with said forms. And, the uniform practice of 
the Commission has been to accept tariff changes filed 
under Section 4(d) by natural-gas companies selling gas 
under such service agreements. Never, until the filing of 
these motions, has the right of a natural-gas company 


sellmg gas under such a service agreement to file tariff 
changes under Section 4(d) and the right of the Commis- 
sion to accept such changes, subject to further proceedings 
under Section 4(e), been brought into issue, although 
many such changes have been filed. 


Because of this consistent, although tacit, construction 
by the Commission and the industry of identical and simi- 
lar service agreement provisions as according natural-gas 
companies the right to file changed rate schedules pursuant 
to Section 4(d) of the Act, the conclusion is inescapable 
that the parties to all of the service agreements mentioned 
in the aforesaid motions intended that their agreements 
aceord to United the right to make Section 4(d) filings. 
Therefore, even were there any ambiguity in the contract 
language (which there is not) such ambiguity must be re- 
solved in accordance with the clearly indicated intention 
of the parties. 
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2041 
WuesrerorE, Southern respectfully prays that the mo- 
tions of Mississippi Valley and Memphis be denied. 


2548 
Response of Texas Gas 

Comes now Texas Gas Transmission Corporation (Texas 
Gas), an Intervenor in the above-entitled proceeding, and 
files the following statement in response to the motion 
of Mississippi Valley Gas Company (Mississippi) to Re- 
ject, Cancel and Dismiss Rate Filing of United Gas Pipe 
Line Company: 


1. United Gas Pipe Line Co., in its Answer to Missis- 
sippi’s Motion, states the following (Pages 5-6): 


‘c# * * These service agreements provided for rates 
and changes in rates substantially as follows: 


‘All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedule (here is in- 
serted the applicable tariff description), or any 
effective superseding rate schedules, on file with the 
Federal Power Commission. This agreement in all 
respects shall be subject to the applicable provi- 
sions of such rate schedules and to the General 
Terms and Conditions attached thereto and filed 
with the Federal Power Commission which are by 
reference made a part hereof.’ 


2549 
“It was and is the intent and meaning of such lan- 
guage, and was so understood by the parties, that 
such provision contemplated freedom and right by 
United as Seller to file with the Federal Power Com- 
misison, pursuant to Section 4(d) of the Act, notice 
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of change in rates where change was reasonably re- 
quired to make rates just and reasonable and pre- 
serve fully the proper performance of its duties and 
service as a natural gas company under the Act, with 
consequent freedom and right in Mississippi Valley, 
Texas Gas, Southern Natural and all others similarly 
situated to oppose and contest both the propriety and 
lawfulness of the noticed change in rates. Such lan- 
guage likewise gives the Purchaser free access to 
the Commission to seek a change in tariff rates claimed 
to be unjust or unreasonable with the result that a 
change would supersede when made effective pur- 
suant to Commission order. Thus, there was mutual 
understanding and agreement that effective rates in 
a pending tariff were subject to notice of change filed 
with the Commission or to review upon complaint 
filed with the Commission followed by full right to 
oppose and contest such change or review with the 


effective tariff rates superseded by such change in 
tariff rates as became effective pursuant to Commis- 
sion review and determination of the contest, if any, 
of the propriety and lawfulness of the noticed change 
or of the complaint filed against pending tariff rates.”’ 


(2. The above statement also represents Texas Gas’ 
understanding of such language. 
Respectfully submitted 


Texas Gas TRANSMISSION CORPORATION 
By Ricuarp J. Connor 
Its Attorney 
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Response of Texas Gas 


Comes now Texas Gas Transmission Corporation (Texas 
Gas), an Intervenor in the above-entitled proceeding, and 
files the following statement in response to the motion of 
Memphis Light, Gas and Water Division and the City of 
Memphis (Memphis) to Reject, Cancel and Dismiss Rate 
Filing of United Gas Pipe Line Company: 


1. United Gas Pipe Line Co., in its Answer to the motion 
of Mississippi Valley Gas Company to reject, cancel and 
dismiss the rate filings made under Section 4(d) by United 
Gas Pipe Line Company states the following (Pages 5-6): 


sc# @ © These service agreements provided for rates 
and changes in rates substantially as follows: 


‘All gas delivered hereunder shall be paid for by 


Buyer under Seller’s Rate Schedule (here is in- 
serted the applicable tariff description), or any ef- 
fective superseding rate schedules, on file with the 
Federal Power Commission. This agreement in all 
respects shall be subject to the applicable provisions 
of such rate schedules and to the General Terms 
and Conditions attached thereto and filed with the 
Federal Power Commission which are by reference 
made a part hereof.’ 
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‘Tt was and is the intent and meaning of such lan- 
guage, and was so understood by the parties, that such 
provisions contemplated freedom and right by United 
as Seller to file with the Federal Power Commission, 
pursuant to Section 4(d) of the Act, notice of change 
in rates where change was reasonably required to 
make rates just and reasonable and preserve fully the 
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proper performance of its duties and service as a 
natural gas company under the Act, with consequent 
freedom and right in Mississippi Valley, Texas Gas, 
Southern Natural and all others similarly situated to 
oppose and contest both the propriety and lawfulness 
of the noticed change in rates. Such language like- 
wise gives the Purchaser free access to the Commis- 
sion to seek a change in tariff rates claimed to be 
unjust or unreasonable with the result that a change 
would supersede when made effective pursuant to 
Commission order. ‘Thus, there was mutual under- 
standing and agreement that effective rates in a pend- 
ing tariff were subject to notice of change filed with 
the Commission or to review upon complaint filed with 
the Commission followed by full right to oppose and 
contest such change or review with the effective tariff 
rates superseded by such change in tariff rates as be- 
came effective pursuant to Commission review and 


determination of the contest, if any, of the propriety 
and lawfulness of the noticed change or of the com- 
plaint filed against pending tariff rates.’’ 


2. The above statement also represents Texas Gas’ 
understanding of such language and is adopted by Texas 
Gas in response to the motion of Memphis. 


Respectfully submitted, 


Trxas Gas Transmission CORPORATION 
By Wm. Exmes 
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Received April 6, 1956 


Answer of United Gas Pipe Line Company to Motion of 
Memphis Light, Gas and Water Division and the City of 
Memphis to Reject, Cancel and Dismiss “Rate Filings” 
Insofar as They Purport to Increase Rates of Texas Gas 
Transmission Corporation and to Prohibit Increased Rates 
From Becoming Effective 


Now Comes United Gas Pipe Line Company (United) 
and files herewith its answer to the motion of Memphis 
Gas Light and Water Division and the City of Memphis 
(both hereafter referred to as ‘‘Memphis’’), Intervenors, 
and for answer thereto shows: 


I. 


United says that said motion insofar as it seeks dis- 
missal of notice of change of tariff rates filed under Sec- 
tion 4(d) of the Natural Gas Act (Act) as to Texas Gas 
Transmission Corporation (Texas Gas) should be dis- 
missed : 
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(a) Because no authority is shown from Texas Gas 
to seek such relief; whereas Texas Gas is a party 
on the record of this Docket and has made its appear- 
ance in said Docket by its own attorneys, other than 
the attorneys for Memphis; and 


(b) Because Memphis is neither a party to, nor 
in privity with, any arrangement, agreement, contract, 
or service agreement with respect to the sale of nat- 
ural gas between United and Texas Gas and there- 
fore being a stranger to said service agreements are 
without capacity or standing to seek or enforce any 
action with respect thereto or to maintain and assert 
a particular motion herein. 
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Wauezerore, United moves that said motion in all things 
be dismissed. 
IL. 
Subject to the foregoing motion to dismiss, and without 
waiving the same, but still insisting thereon, United an- 
swers such motion of Memphis as follows: 
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(1) United understands that Memphis obtains some nat- 
ural gas from Texas Gas, but has no knowledge or infor- 
mation that it obtains all of its requirements from Texas 
Gas. It admits that Texas Gas purchases natural gas 
from United, but has no information as to whether any 
part of the gas so purchased from United by Texas Gas 
goes to Memphis, and for want of such knowledge or in- 
formation denies the same. 


(2) Sales and deliveries of natural gas to Texas Gas are 


made as follows: 


United had a contract with Texas Gas dated April 16, 
1945, covering sale of gas in the Monroe Field in Louisiana. 
Upon filing its conversion tariff at Docket G-2019 on or 
about July 3, 1952, United filed a statement pursuant to 
Section 154.85 of the Rules and Regulations of the Federal 
Power Commission listing, as required, those portions of 
said contract dated April 16, 1945, as amended and supple- 
mented which would be retained as an executed service 
agreement. Said converted service agreement was made 
applicable to a tariff rate schedule filed with the conver- 
sion tariff known as PL-3. Upon the settlement of Docket 
G-2019 and 


2578 
other dockets, hereafter mentioned, said contract. con- 
verted to a service agreement as required by Section 154.85 
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of the Commission’s Rules and Regulations was then 
applicable to a Tariff Rate Schedule mown as PL-MF 
which superseded Tariff Rate Schedule PL-3, and said 
service continues to be made thereunder and at rates pre- 
scribed in the Tariff Rate Schedule PL-MF.. It also sells 
natural gas to Texas Gas unded a service agreement dated 
August 11, 1952, which originally provided for tariff rates 
in accordance with Rate Schedule PL-4 by virtue of the 
provisions of Article IV in said service agreement, and 
particularly with that part reading: 


sc# @ * any effective superseding rate schedules, on 
file with the Federal Power Commission’’. 


The rates of Rate Schedule PL-4 were superseded by the 
rates provided in Rate Schedule PL-C, which is the rate 
schedule alleged in Paragraph 2 of said motion. 


(3) Answering paragraph 3, United Denies that its tariffs 
and executed service agreements with Texas Gas consti- 
tute ‘‘rate contracts’? as the term ‘‘rate contracts”’’ is 
generally understood at the law; but admits that the terms 
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‘tariffs’, “‘service agreements’, ‘‘contracts’’, and “rate 
schedule’? when used in connection with the present ef- 
fective service agreements with Texas Gas have the mean- 
ing ascribed to them by the provisions of Part 154, and 
more particular parts 154.11, 154.12, 154.13, 154.14, and 
154.21 of the Rules and Regulations issued in Subchapter 
‘‘E}”’, Chapter 1, Title 18 of the Code of Federal Regula- 
tions as promulgated by the order of Federal Power Com- 
mission in Docket R-107. 


United shows that because of the compulsion and re- 
quirements of said Rules and Regulations which have the 
force of statutes, that it does not and may not offer to 
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sell and deliver natural gas at the rates specified in any 
tariff pending or superseded by a change by notice filed 
pursuant to Section 4(d) of the Act, to all or any person 
or persons willing to pay such tariff specified rates; but 
only to those so offering, accepted by it, who thereupon 
are willing to execute a service agreement specifying the 
terms and conditions of service required by the govern- 
ing Rules and Regulations of the Commission, and only 
when such sale and service is approved and authorized by 
the 


2580 


Commission under the provisions of the Act. The forms 
of such service agreeménts are specified in the tariff on 
file with the Commission and are prepared pursuant to 
the requirements of the Commission’s Rules and Regula- 
tions. Thus, the FPC Gas Tariff of United on file with 
the Commission and the terms and conditions of the serv- 
ice agreements specified therein (including the forms of 
service agreements by which service is rendered to Texas 
Gas), were prepared and filed as stated in the ‘‘Prelimi- 
nary Statement, * * * in compliance with Part 154, Sub- 
chapter E, Chapter 1, Title 18, of the Code of Federal 
Regulations as promulgated by order of the Federal Power 
Commission in Docket No. R-107.’? Pursuant to such 
Rules and Regulations the tariff and form of service agree- 
ments were approved by the Commission for filing and 
use. 


Pursuant to the compulsion and requirements of said 
Rules and Regulations herein identified, most of United’s 
schedules under the heading of ‘‘Availability’’ provide 
that: 


‘‘This rate schedule is available to any natural gas 
distributor [or as the case may be] any natural gas 
pipeline company (hereinafter called ‘buyer’) * * * 
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when buyer has executed with seller a Service Agree- 
ment for the purchase of natural gas for such Billing 
Area Unit.’’ 
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The general terms and conditions prepared pursuant to 
such Rules and Regulations specify the form of service 
agreement, in United’s FPC Gas Tariff First Revised 
Volume No. 1 filed on or about December 1, 1954, the forms 
of service agreements specified by the general terms and 
conditions from original sheet No. 75 to original sheet No. 
98, both inclusive. 


4. Answering paragraph 4, United denies said paragraph 
as written. 


Pursuant to Paragraph IT (3 above) the service agree- 
ment with Texas Gas which received approval and per- 
mission for filmg by the Commission, provided for rates 
and changes in rates substantially as follows: 


‘All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedule (here is inserted 
the applicable tariff description), or any effective sup- 
erseding rate schedules, on file with the Federal Power 
Commisison. This agreement in all respects shall 
be subject to the applicable provisions of such rate 
schedules and to the General Terms and Conditions 
attached thereto, and filed with the Federal Power 
Commission which are by reference made a part 
hereof.”’ 


It was and is the intent and meaning of such language, 
and was so understood by the parties, that such provision 
contemplated freedom and right by United as Seller to 
file with 
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the Federal Power Commission, pursuant to Section 4(d) 
of the Act, notice of change in rates where change was 
reasonably required to make rates just and reasonable 
and preserve fully the proper performance of its duties 
and service as a natural gas company under the Act, with 
consequent freedom and right in Texas Gas and all others 
similarly situated to oppose and contest both the propriety 
and lawfulness of the noticed change in rates. Such lan- 
guage likewise gives the Purchaser free access to the Com- 
mission to seek a change in tariff rates claimed to be un- 
jast or unreasonable with the result that a change would 
supersede when made effective pursuant to Commission 
order. Thus, there was mutual understanding and agree- 
ment that effective rates in a pending tariff were subject 
to notice of change filed with the Commission or to review 
upon complaint filed with the Commission followed by 
full right to oppose and contest such change or review 
with the effective tariff rates superseded by such change 
in tariff rates as became effective pursuant to Commis- 
sion review and determination of the contest, if any, of 
the property and lawfulness of the noticed change or of 
the complaint filed against pending tariff rates. 


The reference to Docket R-107 in the ‘‘Preliminary 
Statement’’ contained in United’s FPC Gas Tariff First 
Revised Volume No. 1 is as set out hereinabove. 


Memphis incorrectly states the holding in United Gas 
Pipe Line Company v. Federal Power Commission, 181 
F. 2d 796. The Court denied United’s contention that 
Order 144 was an adjudicated ex parte order governing 
contract obligations which could only be entered after full 
hearing in Section 5(a) by its conclusion and holding that 
Order 144 was rule making, not adjudicatory; and so not 
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appealable. The Commission representation set out in the 
motion of Memphis was accepted by the Court as showing 
there was no intended ex parte change in a contract but 
not to conclude that thereby Section 5(a) was inapplicable. 
The Court suggested that the order being rule making 
and not appealable, the remedy, if the impairment existed, 
was by a plenary suit in equity. 


It is to be noted that the common-law contract between 
Texas Gas and United was expressly abrogated and an- 
nulled by the parties in the service agreements involved 
herein by the following provisions contained in Article 
VIII thereof: 


‘2584 
‘¢Antiors VIL 
AGREEMENTS BEING SUPERSEDED 


“This agreement supersedes, cancels and terminates, 
as of the effective date of the term of this Service 
Agreement the following existing arrangements, agree- 
ments, contracts and Service Agreements with respect 
to the sale of natural gas by Seller to Buyer for the 
purposes set forth in Article I hereof: 


(a) Agreement dated April 16, 1945, between Seller 
and Memphis Natural Gas Company designated and 
known as the ‘Outside Supply Agreement,’ Buyer 
having succeeded to all the rights and obligations of 
Memphis Natural Gas Company; and 


(b) Agreement dated April 16, 1945 between Seller 
and Memphis Natural Gas Company designated and 
known as the ‘Transportation Agreement,’ Buyer hav- 
ing succeeded to all the rights and obligations of 
Memphis Natural Gas Company. 


Both parties shall be released from any and all obli- 
gations under said arrangements, agreements, con- 
tracts and Service Agreements except as to the obh- 
gation of Buyer to pay for all gas delivered thereunder 
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by Seller prior to the effective date of the term of this 
Service Agreement, and for which payment has not 
been made.’’ 


Thus the ‘‘contractual rights of the parties’? do not remain 
<“‘inviolate’’ nor do the ‘‘contractual nature of the rights”’ 
contained in the abrogated common law contract ‘‘con- 
tinne,’’ as Memphis alleges. 


5. It denies Paragraph 5 of the Motion of Memphis. 


_ 6. It admits the allegations of Paragraph 6 and says 
that the review of the Commission is now in course and 
has not been concluded. 


7. United denies Paragraphs 7, 8, 9, and 10. In such 
paragraphs Memphis seeks refuge and support in Umited 
Gas Pipe Line Company v. Mobile Gas Service Corporation 


. U.S. ...., decided by the United States Supreme 
Court on February 27, 1956, but that case is imapposite 
and does not assist Memphis. 


(a) Mobile involved a common law contract for stated 
firm rates for a stated term with no provision for change; 
whereas here the service agreement with Texas Gas drawn 
ander the requirement of the Commission’s Rules and 
Regulations and the applicable rate schedules in United’s 
Tariff were each and both drawn under the requirements 
and pursuant to the order of the Commission’s Rules and 
Regulations promulgated in Docket R-107 and expressly 
contemplates and provide for change in rates. 


(b) Mobile was maintained by the party at interest, 
Mobile Gas Service Corporation, who was a party to said 
contract; whereas here Memphis seeks to litigate and con- 
test a service agreement to which it is a complete stranger, 
being neither a party nor a privy to said service agree- 
ment. 
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(c) The holding of the Supreme Court that a Mobile- 
type common law contract rate for a fixed time with no 
provision 
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for change could not be changed unilaterally does not 
forbid a superseding change in a tariff rate expressly 
contemplated both by the service agreement and the ap- 
plicable rate schedule upon a filing with the Federal Power 
Commission. In Mobile the contract for firm rates for the 
full contract term with no provision for change cut off 
access to the Commission. Here there is a service agree- 
ment for a stated time but which provides for change in 
rates for which both seller and purchaser are expressly 
given resort to the Commission. The service agreement, 
permitting change instituted by either purchaser or seller 
by resort to a filing with the Commission, creates mutual 
rights, and exercise thereof is not and cannot be ‘‘uni- 
lateral’’. 

(d) If the tariff rates, which the service agreements 
identify as those: to which the terms and conditions of 
service are applicable, can be changed only by ‘‘mutual 
agreement’’, which United denies, then the language pro- 
viding for supersession by a filing with a resort to the 
Commission constitutes ‘‘mutual agreement’’. Mobile in- 
volved a determination of procedural and substantive 
rights assertedly based upon the Natural Gas Act which 
the Court construed to determine the rates in reliance 
upon the Act; whereas here the 

2587 
rate change depends upon provisions in the service agree- 
ment which stipulates the right of change and access to 
the Commission therefor. 


8. The circumstances surrounding United and Texas 
Gas leading up to the execution of the service agreements 
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with Texas Gas and the acts of the parties resulting in con- 
struction of the same support and confirm the meaning, 
intent and analysis above set out: 


In the summer of 1954, there were pending before the 
Commission five rate proceedings involving some or all 
of United’s rates. Docket G-1142 was a Section 5(a) 
proceeding instituted in 1948 on the Commission’s own 
motion involving all of United’s rates. Docket G-2019 was 
a hearing ordered upon United’s filing under Section 4(d) 
noticing change by increase in rates to certain pipe line 
companies. Docket G-2074 was a hearing ordered upon 
United’s filing under Section 4(d) noticing change by in- 
crease in rates in the Northwest Mississippi area, not 
physically integrated with United’s main pipe line system. 
Docket G-2210 was a hearing ordered upon United’s filing 
under Section 4(d) noticing change by increase in city 
gate or town border rates. Docket G-2220 was a hearing 
ordered upon United’s 


filing with respect to Willmut Oil & Gas Company notic- 
ing under Section 4(d) change by increase of rates. 


‘On July 3, 1952, as a part of the filing of Docket G-2019, 
United filed its conversion tariff which, like the present 
tariff, provided for a form of service agreement pursuant 
to the requirements of the Rules and Regulations prom- 
ulgated in Docket R-107, as mentioned in the ‘‘Prelim- 
inary Statement’? to United’s tariff. Thereupon Texas 
Gas executed its service agreement dated August 11, 1952, 
being the service agreement mentioned in paragraph 2 
of the motion of Memphis, and which was applicable to 
rate Schedule PL-4. Such service agreement contained 
provisions for change identical with that quoted in Para- 
graph I1(5) above. On January 24, 1955, pursuant to 
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opinion and order No. 277 of the Commission United filed 
its FPC Gas Tariff First Revised Volume No. 1 which 
contained original sheets 21 to 24, both inclusive, rate 
schedule PL-C, on original sheet 22 of which it is provided 
in paragraph 4 of said Rate Schedule, substantially as 
follows : 


‘The contract year under this Rate Schedule shall 
be a period of twelve consecutive months beginning 
on the following date or any anniversary thereof: 
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‘¢c*# * © (b) for service previously rendered under 
superseded Rate Schedule PL-4, September 1.’’ 


On original sheet 101 of said FPC Gas Tariff First Re- 
vised Volume 1 in the Index of Purchasers the same shows 
that Texas Gas purchases under Rate Schedule PL-C under 
the service agreement as otherwise described by dates in 
Paragraph 2 of the motion of Memphis. Thus by virtue of 
the provisions in said service agreement between United 
and Texas Gas contained in Article IV thereof: 


<< All delivered hereunder shall be paid for under 
for] 


any effective superseding rate schedules, on 
file with the Federal Power Commission.’’ 


Rate Schedule PL-4 was superseded by Rate Schedule 
PL-C, admitted by Memphis in paragraph 2 of its motion 
to be the applicable tariff rates in such service agreement 
with Texas Gas. This is typical of the performance and 
construction of such provisions for change of rates pro- 
vided in the service agreements practiced and recognized 
by United and Texas Gas, and the performance by which 
the rendition of service and the charge therefor has been 
done continuously by the parties in accordance with the 
matters herein set out. 
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It was generally considered and accepted, United in- 
cluded, that rates provided in a contract were subject to 
change by a filing under Section 4(d). United’s belief 
and conviction that such was a correct interpretation of 
the Act was well known. 


After Docket G-2210 was filed, Mobile Gas Service Cor- 
poration filed at Docket G-2227 a petition asking the Com- 
mission to dismiss the filing in Docket G-2210 only insofar 
as the change noticed was applicable to the rate for indus- 
trial resale to Ideal Cement Company, claiming a contract 
for ten years for firm rates cut off access to the Commis- 
sion and that such contract could not be changed. By 
order dated December 7, 1953, the Commission denied 
Mobile’s application and dismissed its petition. Mobile’s 
appeal gave rise to the Mobile case on which Memphis 
now seeks to rely. : 


On December 29, 1953, the United States District Court 
for the Eastern District of Texas handed down its memo- 
randum decision in the case of Tyler Gas Service Corpora- 
tion vs. United Gas Pipe Line Company, C. A. No. 1662, 
denying injunction sought by Tyler Gas Company, holding 
that the contract between United Gas and Tyler had been 
superseded | 
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by the conversion tariff filed at Docket G-2019, above 
described, and further holding that the rates for said 
contract were in any event subject to change by a filing of 
such a change pursuant to Section 4(d) of the Act. This 
decision and judgment was in all things affirmed by the 
United States Court of Appeal for the Fifth Cirenit in 
an, opinion reported at 217 F. 2d 73. Tyler Gas did not 
seek certiorari from the United States Supreme Court, 
and said judgments and decisions became final. 
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On June 17, 1954, the Commisison issued its opinion 
No. 270, In the Matter of Pacific Gas and Electric Com- 
pany, Docket E-6482, in which the rationale of its order 
in Docket G-2227 was applied, the conclusion reached 
being that an ex parte filing under the Filed Rate Pro- 
cedure of Section 205(d) of the Federal Power Act, com- 
parable to Section 4(d) of the Natural Gas Act, was effec- 
tive to change a contract providing for a firm rate for a 
firm period. 

In August, 1954, all parties to Dockets G-1142, G-2019, 
G-2074, G-2210, and G-2220, to which both Memphis and 
Texas Gas were parties, met in conference with the Staff 
of the Commission from which a settlement of said 
dockets came. 
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The rates involved in said dockets were agreed, subject 
to approval by the Commission, by Texas Gas, and all 
parties except Mobile Gas Service Corporation solely as 
to the industrial resale rate, Tyler Gas Service Company 
and Mississippi River Fuel Corporation. Mobile, as to the 
industrial resale rate, relied on its appeal then pending 
from Docket G-2227; Tyler Gas Service Company reserved 
its right upon its appeal to the United States Court of 
Appeals for the Fifth Cireuit, then pending; Mississippi 
River Fuel Corporation rejected the settlement. Submis- 
sion and argument to the Commission was ordered for 
September 30, 1954. 


Before that date and to-wit on September 7, 1954, the 
United States Court of Appeals for the Third Cireuit 
reversed the Commission’s order in the Mobile case. After 
the argument the United States Court of Appeals for the 
Fifth Circuit affirmed the judgment of the District Court 
in the Tyler case in a conclusion to the contrary of that 
reached by the Third Circnit in Mobile’s case. 
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On October 26, 1954, the Commission issued its Opinion 
No. 277 approving the settlement reached at dockets 
G-1142, et al, and ordering United to file a revised tariff 
embodying the settlement rates. 
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The forms of service agreements in such tariff contained 
the identical language quoted in Paragraph II(5) above, 
which, as noted, is identical with that in the service agree- 
ment executed by Texas Gas. Such forms of service 
agreement in the provisions governing tariff rate change 
carried forward United’s clear position and representation 
of the intended effect for change of rates by access of both 
seller and purchaser to the Commission as exemplified by 
the application to the Texas Gas Service Agreement by 
which rate schedule PL-4 was superseded by rate schedule 
PL-C. 


Thus the climate and context surrounding execution by 
Texas Gas of the service agreements, clearly shows that 
the purport and intent of the provisions quoted in Para- 
graph II(5) above in the service agreements granting 
both seller and purchaser access to the Commission for 
changes in tariff rates permitted and contemplated change 
in tariff rates in terms of noticed change by Seller by 
filing to the Commission, which change would supersede 
pending tariff rates when effective pursuant to Commission 
order with reciprocal right in the purchaser to seek a 
Commission order upon complaint requiring a filing to 
change tariff rates to conform 


to the order which the Commission might enter. The pur- 
chaser was free to oppose and contest any noticed change; 
the seller to resist any reduction sought. The provision 
was offered and understood as drawn in the gloss of 
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United’s contentions and understanding in the Mobile and 
Tyler cases. 


Neither Memphis nor Texas Gas, or any other party par- 
ticipating in the settlement disposition of Docket G-1142 
objected or sought language to conform to the Mobile 
position, though the identity of Mobile Gas Service Com- 
pany’s contentions were well known to and discussed in 
the conferences leading to the settlement of such dockets. 
These considerations not only affirm and support the 
meaning and intent of the provisions governing change 
in tariff rates as set out hereinabove, but disclose actions 
and positions of Memphis and Texas Gas conformable to 
such meaning and intent. Aside from the fact that Memphis 
being a stranger to the service agreements with Texas 
bas no capacity to contest or to be heard contrary to 
either the meaning or intent of such service agreements 
or of the mutual understandings, constructions and actions 
of the parties thereto, but also demonstrates that by this 
motion Memphis seeks to change its legal position at a 
time and under circumstances which are not permissible. 


2595 


WHEREFORE, premises considered, United prays that the 
Commission strike and dismiss the unauthorized effort of 
Memphis, not being the real party at interest or having 
the capacity thereabout to secure dismissal of the Notice 
of Change in Tariff Rates to Texas Gas, and that the 
motion of Memphis be in all things denied, and for such 
other order as the Commission deems proper. 
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Received April 9, 1956 


Fe re 
_ miss Motion of Mississippi Valley Gas Company to Reject. 
Cancel and Dismiss Rate Filings in Part 


Comes now Mississippi Valley Gas Company (Mis- 
sissippl Valley) and answers United Gas Pipe Lime Com- 
pany’s motion to dismiss Mississippi Valley’s motion to 
reject, cancel and dismiss, in part, rate filings made by 
United in the above-entitled proceedings. 


United has moved for dismissal of Mississippi Valley’s 
motion insofar as the motion seeks dismissal of United’s 
rate filings, purporting to increase United’s rates to Texas 
Gas Transmission Corporation and Southern Natural Gas 
Company. United asserts as grounds for its motion that 
Mississippi Valley has not shown that it is authorized by 
Texas Gas and Southern to seek such relief and in any case 


is not a party to, nor in privity with, the contracts between 
United and Texas Gas and United and Southern. 


These grounds are not well-taken. 
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I. 


United’s motion is based upon the mistaken premise that 
the matter involved is confined solely to a private contract 
as to which only the signatories thereto may be heard. 
The fact, however, that the Commission has permitted 
Mississippi Valley, among other parties, to intervene shows 
that more is involved and that there are other parties 
who have an interest and are entitled to be heard with 


respect thereto. 


By reason of its status as a direct customer of United 
and an indirect customer through purchases of natural gas 
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as a customer of Texas Gas and Southern, Mississippi 
Valley was permitted to intervene in these proceedings and 
is consequently a party thereto. As such Mississippi 
Valley is entitled to invoke whatever remedies are available 
under the Natural Gas Act against unlawful actions that 
adversely affect its interests. 


Its right to invoke the protection of the Natural Gas 
Act on its own behalf as a consumer and on behalf of its 
own customers is not one whit dependent upon leave, con- 
sent, grace or largesse of any other party to the proceed- 
ing, ineluding Texas Gas and Southern. ‘‘The primary aim 
of this legislation (the Natural Gas Act) was to protect 
consumers against exploitation at the hands of natural 
gas companies’? (Federal Power Commission v. Hope 
Natural Gas Company, 320 US. 591, 610, 612) and the 
purpose of the power given the Commission ‘‘is the pro- 
tection of the public interest, as distinguished from the 


private interests of the utilities’? (Federal Power Com- 
mission v. Sierra Pacific Power Company, 


slip opinion, p. 7). It would indeed be very odd if the 
beneficiaries of the Act could not invoke the statute for 
their benefit. It would make a sham of the Act. Under 
United’s theory even the Commission’s .staff could not 
question the rate filing because it is not a party to the 
contracts in question. 


Since the consumers are to numerous to be heard indi- 
vidually, it is entirely proper for the distributors, who 
stand in closest juxtaposition to the consumers, to make 
representation to the Commission on behalf of that con- 
sumer interest as well as on behalf of their own interest. 


Nor must Mississippi Valley be a party to or in privity 
with the contract to seek the relief provided by the Act. 
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In fact, the landmark rate cases under the Natural Gas 
Act were originated by consumers and consumer repre- 
sentatives seeking relief from contractual rates specified 
in contracts to which they were not parties or in privity. 
If United and Texas Gas and Southern mutually agreed 
by contract to a manifestly unjust level of rates, may it 
be supposed for a moment that Mississippi Valley could 
not challenge the rates and secure relief under the Act? 
United, Texas Gas and Southern obviously cannot by con- 
tract deprive Mississippi Valley of the remedies of the Act. 


‘In any case, having been made aware of the issue regard- 
ing the effect of the Mobile case on United’s efforts to 
increase its rates to Texas Gas and Southern, charged with 
the responsibility of administering the Natural Gas Act 
in the public interest, the Commisison can and must take 
cognizance of the issues and deal with them, since a basic 
jurisdictional question is involved. 


2605 
I. 


Neither Texas Gas nor Southern join United in its motion 
to dismiss, but they stand shoulder to shoulder with United 
in construing the service agreements as representing 
mutual agreement for unilateral rate filings by United. 
They do not say that the service agreement in terms so 
provides, and they could not. For the agreement is only 
that the rates are subject to change in accordance with the 
requirements of the Act. To borrow a phrase from the 
Supreme Court’s decision in the Mobile case, this agreement 
proves only that the rates ‘‘may be changed, not that they 
may be changed unilaterally’’ (slip opinion, p. 8). The 
contract does not say or purport to say in what manner 
the change may be made. To find in the language of the 
service agreements a further purpose to empower United 
to change the contract rates unilaterally ‘“‘requires reading 


192 





(2606) 


into it language that is neither there nor reasonably to 
be implied’’. Mobile case, slip opinion, p. 7. The language 
of the service agreements represents no more than an agree- 
ment to pay superseding rates legally made effective. The 
word ‘‘effective’’ necessarily means ‘‘legally effective’’. 


Recognizing that the service agreements express no 
arrangement for unilateral changes in rates, United, 
Southern and Texas Gas argue that such an agreement is 
to be implied from the fact that unilateral changes in con- 
tract rates was accepted Commission practice at the time 
the service agreements were executed. But the plain im- 
port of the Mobile decision is that such a construction is 
not lightly to be implied because of the public, as dis- 
tinguished from the private, interest 


involved in the matter at issue, and because of the purpose 
of the Natural Gas Act to protect the public interest, par- 
ticularly the interest of consumers. 


In any event, accepted Commission practice cannot 
read into a contract what is not there or alter it. It will 
be recalled that the contract in the Mobile case was executed 
in 1946 when the accepted Commission practice was in 
effect, and this practice was heavily relied upon in the 
Mobile case to sustain the unilateral change, but to no avail. 


Moreover, the existence of an accepted Commission 
practice of unilateral changes in contract rates enforces 
Mississippi Valley’s construction of the language of the 
service agreements rather than United’s inference. <As- 
suming such was the accepted practice, the proper infer- 
ence is that the service agreement did not include mutual 
agreement for unilateral changes because no such mutual 
agreement was thought necessary. (See in this regard 
Paragraph IV of this answer.) 
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Ti. 


In connection with the consideration of background in 
construing the language of the contract, United, Southern 
and Texas Gas would have the Commission ignore the fact 
that United fought successfully in United Gas Pipe Line 
Company v. Federal Power Commission (181 F. 2d 796) 
to establish the proposition that the Commission’s rules 
which brought about a conversion of the contracts to the 
present tariff-service agreement, form did not and could 
not alter the contractual rights of the parties. The service 
agreements must be construed, if one is to go 
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beyond the four corners of the agreements, in the light 
of that fact. United, however, would now have the Com- 
mission conclude that the service agreements that did not 
alter rights established in contracts between the parties, 
did somehow alter those rights. 


IV. 


Farthermore, if, in interpreting the service agreements, 
background is to be considered, the following must be 
considered and from it the conclusion is inescapable that 
the language of the service agreements do not constitute 
agreement for the unilateral filing of changes by United: 


On May 29, 1952 United filed its FPC Gas Tariff, Original 
Volume No. 1, to be effective July 1, 1952. Paragraph 13 
of the General Terms and Conditions of said tariff, 
appearing on Original Sheet No. 92, provided that: 


‘<The following provision shall be contained in or 
apply to each such Service Agreement: The rates 
established by Seller are designed to reflect. Seller’s 
cost of rendering service to provide a fair rate of 
return to Seller. In the event of an increase in 
Seller’s cost, or of any change which would result in 
the rate of the Seller providing less than a fair rate 
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of return, Seller shall have the right to revise tts rates 
to reflect such change. Such revised rates shall be 
charged only after they have been filed with the Federal 
Power Commission and become effective in accordance 
with its rules and regulations.’? (Emphasis supplied) 


The form of service agreement contained the above- 
quoted paragraph and the followig language, which also 
appears in the present service agreements, namely— 


‘¢ All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedules » Or any 
effective superseding rate schedules, on file with the 
Federal Power Commuission.”’ 


If, as United, Texas Gas and Southern claim, the lan- 
guage immediately quoted above represented mutual agree- 
ment for unilateral filings by United, it would not have 
been necessary for United to reserve the right to make 
unilateral filings. Obviously, there was no agreement for 
unilateral filings in this language. 

The tariff tendered for filing on May 29, 1952 was re- 
jected by the Commission because, among other things, 
the Commission claimed that the tariff was in conflict with 
its rules. The Commission contended that the provision 
reserving to United the right to file unilateral changes was 
an ‘‘escalator’’ provision in contravention of Section 
154.38(3) of the Commission’s rules which prohibits any 
provision which— 

‘tin any way purports to effect the modification or 
change of any rate or charge specified in the rate sched- 
ule, or the substitution therefor of any other rate or 
charge es o92 


United subsequently tendered for filing on July 2, 1952 
a revised tariff from which the proposed reservation for 
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unilateral filings was omitted from the General Terms and 
Conditions and from the service agreements. 


In so doing United explained to the Commission that— 
‘in placing the foregoing provision in its Tariff 
(United) was under the impression that it was merely 


placing its customers on notice of its right and obliga- 
tion to file reasonable rates, as provided by 


the Natural Gas Act. United was at that time, under 
the impression that the provision did not ‘purport to 
effect the modification or change’ or ‘purport to effect 
the substitution’ of any other rate or charge.”’ 


This ‘‘notice’’ would not have been necessary if, as now 
claimed by United, Southern and Texas Gas, the service 
agreement represented mutual agreement to unilateral 
filings by United. This should serve to put to rest any 
effort to distort the plain language of the present service 
agreements into consent to unilateral filings. The fact is 
that United had no such agreement under the contracts in 
effect when it converted to the tariff-service agreement 
form. It thought it needed none and secured none by the 
conversion. This conclusion is completely unaffected by 
the Commission’s interpretation of the provision for uni- 
lateral filing as representing an ‘‘escalator’’ provision in 
violation of its rules. Howsoever described, the fact re- 
mains unaltered that the provision which might have con- 
stituted mutual agreement to file unilateral changes, which 
no other language in the service agreement provided, was 
dropped. 


V. 


Further evidence of the lack of agreement for unilateral 
changes is found in Paragraph 13 of the presently effective 
General Terms and Conditions and of Article VII of the 


196 





(2610) 


presently effective service agreements which repeat, im 
haec verba, the language of Paragraph 13. Paragrapn 13 
provides that— 


‘‘No modification of the terms and provisions of an 
executed Service Agreement (other than Exhibits as 
provided for therein) shall be made except by the exe- 
cution of a new service agreement.”’ 
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VL 


We suggest further that under the holding of the Mobile 
case, an agreement authorizing the unilateral filing of an 
unspecified new rate does not dispose of the issues raised 
by Mississippi Valley’s motion. Such an agreement is 
not a mutual agreement on a specific, new rate. It could 
be no more than an agreement for United to propose and 
the customers to oppose. But this is exactly what the 
Mobile case holds is not authorized. Section 4(d) does 
not authorize and the contracting parties cannot by agree- 
ment legislate a rate-change procedure not contemplated 
by the Act. As the Supreme Court said in the Mobile 
ease (slip opinion, p. 10): 


‘‘Section 4(d) provides not for the filing of ‘pro- 
posals’ but for notice to the Commission of any 
‘change’ *¢ 99 


If the rates are contract rates, as they are here, and 
were in the Mobile case, the filed new rate is a ‘‘notice”’ 
of change only where it has been agreed to by seller and 
customer. If the specific rate has not been agreed to, as 
is the case here, it can only be a ‘“‘proposal’’. In the 
latter instance Section 4 is not available to the seller 
even if the intent of the service agreement was to confer a 
right for unilateral proposals. The agreement confers 
nothing. 
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‘Southern quite candidly reveals the necessity for its 
position. Southern, in common with United and perhaps 
other pipeline companies, is in the same position as United 
with respect to its own service agreements with its cus- 
tomers. While this emphasizes the lack 
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of identity of interest between Texas Gas and Southern 
and Mississippi Valley and the necessity for Mississippi 
Valley’s participation to project its interests and the inter- 
ests of its consumers, the circumstances that impel Southern 
and Texas Gas to take a particular position do not permit 
alteration of the plain language of the agreements. Fur- 
thermore, such circumstances do not impair or affect the 
Commission’s discharge of its responsibilities under the 
Act. 


VILL. 


Tn an effort to distinguish the Mobile contract from a 
gervice agreement, United invents a new contract classifica- 
tion. The Mobile contract, it says, was a ‘‘common law 
contract’’ with no provision for change, whereas the serv- 
ice agreements expressly contemplate and provide for 


change in rates. 


| But there is no such classification as ‘‘common law con- 
tract’’. Contracts are classified as formal or informal; 
bilateral or unilateral. Formal. contracts are contracts 
under seal, recognizances, and negotiable instruments. 
Informal contracts are all other types. Restatement of 
the Law of Contracts, American Law Institute, Vol. I, p. 9. 
In the manner of Gertrude Stein: ‘‘A contract is a contract, 
is a contract, is a contract, even if it be called a service 
agreement.”’ 
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There is no distinction between the Mobile contract and 
the service agreements, in any case. The service agree- 
ments and the Mobile contract were entered into after the 
passage of the Natural Gas Act.. The Mobile contract said 
nothing about a different rate, whereas the 
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service agreements make reference to lawfully effective 
superseding rates. This is a difference in form only be- 
eause the provision for lawfully effective superseding rates 
was necessarily implied as a part of the Mobile contract 
by operation of law. 


x. 


United apparently recognizes the necessity for a quid 
pro quo if the agreement is to be construed as an agree- 
ment for unilateral changes. It therefore refers (United 
motion, p. 11) to a reciprocal right on the part of the 
purchaser to oppose the increase or to seek a Commission 
order upon complaint requiring a filing to change tariff 
rates to conform to the order which the Commission might 
enter. But no agreement is necessary to secure such rights 
for the purchaser. The right to oppose an increase law- 
fully proposed and to secure changes in rates is accorded 
a purchaser by Congress under the Natural Gas Act. Thus, 
United is unable to point to any consideration supporting 
the alteration of the purchaser’s rights which remained 
inviolate notwithstanding the adoption of the tariff-service 
agreement form. 


WuEREFORE, United’s motion to dismiss should be denied 
and Mississippi Valley’s motion granted for here, as in 
the Mobile case, 

2613 
the Commission’s duty is to reject the unauthorized filing 
‘cand its failure to do so and its order ‘permitting’ the 
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new rates to become effective’? would be ‘‘in error’’. 
Mobile case, slip opinion, p. 15. 
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Received April 16, 1956 


Answer to Motion of United Gas Pipe Line Company to Dis- 
miss Motion of City of Memphis and Memphis Light. Gas 
| & Water Division to Reject, Cancel and Dismiss Rate 
Filings in Part 
Comes now the City of Memphis and Memphis Light, 
Gas & Water Division (hereinafter jointly referred to as 
‘‘Memphis’’) and answer United Gas Pipe Line Company’s 
motion to dismiss Memphis’ motion to reject, cancel and 
dismiss, in part, rate filings made by United in the above 
entitled proceedings. 


United has moved for dismissal of Memphis’ motion 
imsofar as the motion seeks dismissal of United’s rate 


filings, purporting to increase United’s rates to Texas Gas 
Transmission Corporation. United asserts as grounds for 
its motion that Memphis has not shown that it is author- 
ized by Texas Gas to seek such relief and in any case is 
not a party 


2675 
to, nor in privity with, the contracts between United and 
Texas Gas. 

The City of Memphis and the Memphis Light, Gas & 
Water Division are full parties of record to this proceeding 
and as a matter of course are entitled in the own right, 
without any authority from Texas Gas, to take any pro- 
cedural step allowed by the Rules and Regulations of this 
Commission. 

Furthermore, Memphis requires no grant of authority 
from Texas Gas before taking action to protect itself 
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against an unlawful increase in the price of gas sold by 
United to Texas Gas, regardless whether or not Texas 
Gas is willing to pay such an increase. 


Memphis has direct and immediate interest in the con- 
tractual arrangements between Texas Gas and United, 
insofar as those arrangements affect the cost of gas pur- 
chased from United by Texas Gas. This fact was recog- 
nized by the Commission’s allowance of intervention to 
Memphis over the objection of United. 


Memphis furthermore, as a party in interest in this 
proceeding, has a right to object to action taken by United 
in violation of the Commission’s Rules and Regulations, 
when such action directly affects Memphis. In the present 
case, United is attempting unilaterally to increase its rates 
to Texas Gas in violation of such regulations. Specifically, 
‘Sec. 154.38(d) (3) of the Rules and Regulations expressly 
grants to natural gas companies the right to file service 
agreements reserving 
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the privilege in the seller to propose to the Commission 
a modification of the then effective rate; but such privilege 
is expressly limited to cases in which the service agreement 
sets forth the ‘‘certain specified conditions’’ under which 
such modification may be proposed. The said section states 
in pertinent part: 
<¢® ® © » natoral-gas company may state in the serv- 
ice agreement or in rate schedules filed pursuant to 
§ 154.52 that it is or will be its privilege, under certain 
specified conditions, to propose to the Commission a 
modification, change or substitution of the then effec- 
tive rate or charge: °° * ” 


The above regulation provided the means by which a 
natural gas company could reserve a bilateral contractual 
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privilege to file a notice of increase in rates, and such 
privilege could be availed of only when the seller had stated 
in the service agreement the specific conditions under 
which an increase could be proposed. 


Prior to the decision of the United States Supreme Court 
in United Gas Pipe Line Company v. Mobile Gas Service 
Corporation the Commission allowed natural gas companies 
to file proposals for unilateral increases in rates, regardless 
of the terms of the companies’ contracts. The Mobile 
decision now makes it clear that ‘‘* ° * the Natural Gas 
Act does not give natural gas companies the right to change 
their rate contracts by their own unilateral action”’. 


The companies accordingly must now find a bilateral 
contractual 
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basis for any increases in rates other than under § 5(a) 


of the Natural Gas Act. United purports to find con- 
tractual justification for its proposed increase in rates in 
that portion of its rate schedule providing for payment 
under existing schedules ‘‘or any effective superseding 
rate schedules.”? ‘The quoted language, however, fails 
utterly to comply with the requirement of § 154.38(d) (3) 
that in order to reserve in a service agreement the privilege 
of proposing increases in rates, the seller must specify 
in the agreement those certain conditions under which 
such privilege can be exercised. 3 


United has convincingly pointed out in its answer to 
Memphis’ motion that its contracts with Texas Gas were 
entered into pursuant to and in compliance with the Regula- 
tions of the Commission. If United had desired to reserve 
a bilateral contractual privilege to apply for increases in 
rates, § 154.38(d)(3) of the Regulations clearly and ex- 


plicitly set forth the conditions under which such privilege 
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could be reserved. United has made no slightest pretense 
of complying with those conditions. Its effort at this 
time to exercise the very privilege which it has failed to 
reserve in the only manner provided by the Regulations 
is a violation not only of its contracts with Texas Gas 
but also of the Regulations themselves. 


Memphis, therefore, has standing to make its motion 
to dismiss 
2678 
United’s rates to Texas Gas, because: 
(1) Memphis is a party to this proceeding, 


(2) Memphis has a direct interest in the contracts by 
which Texas Gas purchases from United, and 
(3) United’s attempt to increase its rates in this pro- 
ing is a violation not only of its contracts 
with Texas Gas, but also of the Rules and Regula- 
tions of the Commission. 


WHEREFORE, Memphis respectfully prays that United’s 
violation to dismiss Memphis’ motion be denied and that 
Memphis’ said motion be granted. 
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Reeeived April 19, 1956 

Reply of United Gas Pipe Line Company to the “Answer” 
of Mississippi Valley Gas Company to United’s Answer to 

Mississippi Valley's Motion to Dismiss 
United Gas Pipe Line Company (United) files herewith 
its Reply to a paper filed by Mississippi Valley Gas Com- 
pany (Mississippi Valley) and styled ‘‘Answer to Motion 
of United Gas Pipe Line Company to Dismiss Mviion of 
Mississippi Valley Gas Company to Reject, Cancel and 
Dismiss Rate Filings in Part.’? Mississippi Valley’s An- 
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swer, on examination, is not an answer to United’s Motion 
to Dismiss, but an answer to United’s Answer on the 
Merits of Mississippi Valley’s Motion. United replies 
as follows: 


L 


Mississippi Valley neither shows nor claims authority 
from Texas Gas and Southern Natural for and on their 
behalf to seek dismissal of United’s Notice of Change of 
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Rate as to them; the answers of Texas Gas and Southern 
Nataral negatives such authority in Mississippi Valley by 
their affirmative agreement with United’s Answer on the 
meaning and effect of the Service Agreements between 
United and each of them. The ‘‘Answer’’ of Mississippi 
Valley constitutes concession that it is without capacity or 


right to move to dismiss for and on behalf of Texas Gas 
and Southern Natural. Thus, the motion of Mississippi 
Valley insofar as it is in behalf of such two companies 
should be dismissed. 


I. 


In its motion, Mississippi Valley strained to claim that 
the only relationship between United and Texas Gas and 
Southern Natural was contractual, coupling its effort with 
the claim that United’s notice of a change was ‘‘unilateral’’. 
Assuming (contrary to the fact, as United’s answer demon- 
strates) that the Service Agreements could be equated to 
the common-law contract involved in Mobile, Mississippi 
Valley contended that under the Mobide decision ‘¢Contract 
rates may be changed only by mutual agreement between 
the seller and buyer ° * * ”’, and “‘since there has been no 
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mutual agreement between United and * * * Texas Gas and 
Southern for the change * * * the filings are a nullity’’. 
(p. 5, Motion). 


The lack of mutual agreement claimed was between 
United and Texas Gas, United and Southern Natural. 
Indeed, if agreement is here required, as Mississippi 
Valley contends, ‘‘mutual’’ would restrict it solely to 
United and Texas Gas, United and Southern Natural. The 
Mobile opinion which Mississippi Valley invokes makes that 
plain when it says: 

‘‘The obivous implication is that, except as specifi- 
cally limited by the Act, the rate-making powers of 
natural gas companies were to be no different from 
those they would possess im the absence of the Act: 
* * * to fix by contract, and change only by mutual 
agreement, the rate agreement with a particular cus- 


tomer.’’? (Emphasis supplied. Slip Opinion, p. 11). 


Being confronted with its lack of capacity for lack of 
privity to assert rights of a contract party, and Texas 
Gas and Southern Natural by answers negativing the posi- 
tion it sought to create: Mississippi Valley now seeks to 
retrieve by denying those contract rights invoked but 
rather those of a party who had been permitted to inter- 
vene with consequent entitlement to remedies against 


actions unlawful under the Act. But the Commission’s 
order permitting Mississippi Valley to intervene neither 
purports nor can it involuntarily create privity of contract 
for Mississippi Valley on contracts or agreements to which 
it is a stranger. 


The Mobile decision makes plain that the ‘‘unlawfulness”’ 
of the filing there involved was not decreed by the Natural 
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Gas Act but arose from contract law which prohibited a 
change in a contract in the absence of provision for change 
save by mutual agreement of the parties to the contract. 
Provision for change here appears in the Service Agree- 
ments. 


Mississippi Valley thus abandons its motion and claim 
that the Service Agreements are equivalent to the Mobile 
contract and cannot be changed absent a mutual agreement 
therefor, and, instead, invokes the ‘‘public interest’? and 
the power of the Commission. On this ground, the Mobile 
decision likewise lends no support to Mississippi Valley, 
for the Supreme Court says: 


“The powers of the Commission are defined by 
 $§ 4(e) and 5(a). The basic power of the Commission 
- is that given it by Section 5(a) to set aside and modify 

any rate or contract 


_ which it determines, after hearing, to be ‘unjust, un- 
reasonable, unduly discriminatory or preferential.’ 
- This is neither a ‘rate-making’ nor a ‘rate-changing 
- procedure’. It is simply the power to review rates 
and contracts made in the first instance by natural 

gas companies and, if they are determined to be 

unlawful, to remedy them.’’? (SHp Opinion, p. 8-9). 


That the Act does not make the filing unlawful is made 
clear by this conclusion of the Court: 


‘‘In short, the Act provides no ‘procedure’ either 
for making or changing rates; it provides only for 
notice to the Commission of the rates established by 
natural gas companies and for review by the Commis- 
sion of those rates. The initial rate-making and rate- 
changing powers of natural gas companies remain 
undefined and unaffected by the Act.’’ (Emphasis by 
the Supreme Court; Slip Opinion, p. 10). 
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What Mississippi Valley now says is that the Commis- 
sion can review. United agrees; and points out that is 
precisely what the Commission now is engaged in doing. 
But such “‘review’’ is a far cry from the right not to 
consent to change which Mobile holds exists to a contract 
party to a common-law contract such as is there involved 
providing for firm rates for a fixed term with no provision 
for change. As a party intervenor in such ‘‘review”’, 
Mississippi Valley, within the scope of the Commission’s 
orders permitting it 

2691 
to intervene, can participate in the hearing and determina- 
tion of the issues to be decided. Mississippi Valley is 
doing so in hearings now im course. 

Mississippi Valley’s claim to be a trustee or next friend 


for consumers fools nobody; for it is not only not a con- 
sumer, as it admits, but it is plainly evident that Missis- 


sippi Valley seeks to lower the cost of gas to it in order 
to enlarge its margin of profit from the ‘‘consumers’’. 
Mississippi Valley’s position is obviously hostile to the 
interest of the consumers, which prohibits its being such 
a trustee. 


TT. 


In Paragraph II, Mississippi Valley discloses two fun- 
damental misconceptions, i. e., that the Service Agree- 
ments provide for rate changes ‘‘in accordance with the 
requirements of the Act’’ (p. 4), and that agreement for 
‘‘ynilateral change’? is to be implied from ‘‘accepted 
practice’’ (p. 4). The Mobile case makes clear that rates 
are not changed pursuant to ‘‘the requirements of the 
Act?’, for the Court says that, ‘‘* * * change is effected, 
if at all, not by an order of the Commission but solely 
by virtue of the 
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natural gas company’s own action.’’ (Slip Opinion, p. 10). 
United was held ‘‘without power’’ to effect a change because 
its contract was for firm rates for the entire term with no 
provision for change where the other contracting party 
(Mobile) was standing on its no-change contract. Here 
the Service Agreements contain mutual agreement for 
change. 


In 1946, when the Mobile contract was executed, the 
issue decided in Mobile’s case had not been raised. The 
Court in Mobile said that the Court of Appeals decision 
was the first consideration of the question presented. The 
Mobile decision, in 1956, is not an authoritative part of 
the context and surrounding circumstances in which the 
Service Agreements executed at a prior date are to be 
construed. They are to be construed in the light of con- 
ditions and understandings at the time. Thus, the meaning 


and intent of the ‘‘ * * * or any effective superseding rate 
schedules, on file with the Federal Power Commission’’ 
is to be tested and construed in the light of the practices 
and understandings surrounding the emergence and exe- 
cution of the Service Agreements. Mobile dealt with a 
elaimed construction of the Act; this motion with con- 
struction of the Service Agreement controlling. 
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Mississippi Valley asserts Mobile prohibits any impli- 
cation of language, but violates the claim by reading into 
the Service Agreements the word ‘‘legally’’ before the 
word ‘‘effective’”’. But ‘‘effective’? is ambiguous and 
clearly means the time when the changed rate supersedes. 
‘Effective’? is not the controlling word, for the intent 
of the parties in such language was in essence a filing 
subject to the opposition and contest of the other party 
to the contract and equally subject to the arbitrament 
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of the review which the Commission had undoubted power 
to make equally and coextensively under Sections 4(e) 
and 5(a). 


IV. 


Mississippi Valley, in Paragraph III, repeats its mis- 
representation of the holding in Umted Gas Pipe Line 
Company v. Federal Power Commission, 181 F. 2d 796. 
United respectfully refers the Commission to Paragraph 
II(11) of its Answer to Mississippi Valley’s motion where 
this misstatement is corrected. 


V. 


Mississippi Valley’s attempted distortion of deleted 
language in the rejected first filing of United’s conver- 
sion tariff does not make against the clear meaning 
of the mutual 


agreement for change of rate contained in the Service 
Agreements. 


Section 154.38(d)(3) of the Commission’s Rules govern- 
ing the composition of rate schedules prohibited specified 
clauses which might result in automatically adjusting or 
changing rates. The second proviso of the rule confirms 
this intent by requiring the filing and notice which the 
Commission then (before Mobile) considered Section 4(d) 
made mandatory. It thus meant to insure its right of 
suspension, review, etc., in a proceeding which the Com- 
mission then believed Section 4(e) permitted. 


The first two sentences of the deleted language dealt 
not with a mutual agreement for change of rate; but with 
the grounds justifying adjustment or change which the 
Commission obviously construed as calling for or per- 
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mitting an automatic adjustment or change prohibited 
by Section 154.38(d)(3). It apparently thought the last 
sentence related only to power to collect, not compliance 
with what it then believed was the ‘‘filed rate procedure”’ 
of Section 4. United, realizing the Commission’s position, 
gave assurance it had incorporated the language, believing 
‘‘that the provision did not ‘purport to effect the modifica- 
tion or change’ or ‘purport 
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to effect the substitution’ of any other rate or charge.”’ 
Since the Commission felt such language would permit 
what Section 154.38(d)(3) prohibited, United thought the 
Commission view should be respected and the language 
stricken, both in the General Terms and Conditions and 
in the Service Agreements. Thus, the deletion met the 
requirements of the body of such rule and that of the last 
proviso. There was left the language of the Service 
Agreement containing mutual. agreement for change which 
met the permission of the first proviso of such regulation. 


VL 


Mississippi Valley’s position on Article VII of the Serv- 
ice Agreement is without force. Article IV refers to a 
particular rate schedule in the tariff to identify the appli- 
eable rate and provides that the referred to rate may be 
changed by a change in the applicable rate schedule as 
provided in Article IV. When such mutually provided for 
change is accomplished, ‘‘no modification of the terms and 
provisions’’ of the Service Agreement results. 


Vil. 


The Mobile decision holds that: 


‘In short, the Act provides no ‘procedure’ either for 
making or changing rates; * * * 
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The initial rate-making and rate-changing powers of 
natural gas companies remain undefined and unaffected 
by the Act’’. (Slip Opinion, p. 10). 


In that case, the Court held the particular contract 
controlling. Mississippi Valley’s complaint that the Serv- 
ice Agreement is not as specific as it would prefer is 
unavailing. If Mobile is applicable to the Service Agree- 
ment as contended, the terms of the Service Agreement, 
not Section 4(d), govern the change of rate. By the same 
token, the parties are free to agree “‘for United to 
propose”’ and the other parties to the Service Agreement 
to oppose. Mobile puts no limit upon the freedom of the 
parties to agree; it merely says that notice thereof must 
be filed under Section 4(d) before such agreement can - 
become operative. Mobile places no impediment to an 
agreement on a procedure which the parties also thought 
to be stipulated by the Act; it only declares such procedure 
is not required by warrant of the Act alone. 


Vint. 


What is said in Paragraph VII about the positions and 
motives of Texas Gas and Southern Natural is pure spec- 
ulation contributing nothing to the question posed by 
Mississippi 
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Valley’s motion. On the subject of a candid revealing, we 
note that Mississippi Valley frankly confesses that it has a 
hostile position to Texas Gas and Southern Natural which 
is conclusive of its lack of capacity and power to assert a 
‘‘eontractual’’ position which is exercisable only by Texas 
Gas and Southern Natural. 
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Tx. 


Mississippi Valley’s views about a contract expressed. 
in Paragraph VIII are as sterile as its learned exhibition- 
ism of familiarity with Gertrude Stein. Repetition of a 
meaningless phrase by Mississippi Valley will not produce 
self-hypnotism that will clothe its contention with vitality. 
United respectfully refers the Commission to its Answer, 
which clearly distinguishes the common-law contract such 
as Mobile involved from the Service Agreements. Missis- 
sippi Valley advances nothing to answer those distinctions 
as listed. 

xX. 


Mississippi Valley continues its conflicting position in 
Paragraph IX. On the one hand, it says the Service 
Agreement is a contract binding the parties; on the other, 
it says the contract is a one-way street binding only 


the seller 


because it is claimed the Act accords the purchaser the 
right to oppose. But the Act makes no such provision. It 
does, in Section 5(a) and 4(e), list those authorized to 
make complaint to the Commission, which then is vested 
with discretion whether to review. The mutual reciprocal 
rights of the Service Agreements give both parties by 
agreement valuable rights of access to the Commission 
for and against a notice of change or a complaint on a 
basis of agreement that strongly appeals to the dis- 
cretion of the Commission to review. 


x. 


As to the Service Agreements executed by Mississippi 
Valley, United says that Mississippi Valley is bound and 
concluded by the matters set out in United’s Original 
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Answer as well as by its own acts thereabout, likewise 
set out in said Answer. 


2699 

WHEREFORE, premises considered, United prays as in 
its Original Answer that the Commission strike and dismiss 
the unauthorized effort of Mississippi Valley to secure 
dismissal of the notice of change in tariff rates as to 
Texas Gas and Southern Natural; and that Mississippi 
Valley’s motion be in all things denied, and for such other 
orders as the Commission deems proper. 
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Received April 20, 1956 


Reply of United Gas Pipe Line Company to the “Answer” of 
City of Memphis and Memphis Light. Gas & Water Divi- 
sion to United’s Answer to the Motion to Dismiss of the 
City of Memphis and Memphis Gas, Light & Water 


Division 


United Gas Pipe Line Company (United) files herewith 
its reply to a paper filed by Memphis Gas, Light & Water 
Division and the City of Memphis (both hereafter referred 
to as ‘‘Memphis’’), Intervenors, and styled ‘‘Answer to 
Motion of United Gas Pipe Line Company to Dismiss 
Motion of the City of Memphis and Memphis Light, Gas 
& Water Division to reject, cancel and dismiss rate filings 
in part’. Memphis’ answer, on examination, is not an 
answer to United’s Motion to Dismiss, but an answer to 
United’s answer on the merits of Memphis’s motion. 
United replies as follows: 

2707 
1 


Memphis’ answer admits lack of authority from Texas 
Gas, which is the only person possessing the right and 
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authority to raise the ‘‘contract’’ question posed by Mem- 
phis, if such issue be raisable. The answer of Texas Gas 
negatives any right in Memphis and contains no such 
objection as Memphis would like to raise. Therefore, even 
if ‘“‘consent”’? is requisite, which is denied, the answer of 
Texas Gas constitutes ‘‘consent’’. Therefore, the motion 
of Memphis should be dismissed. 


2. 


In its motion, Memphis strained to claim that the only 
relationship between United and Texas Gas was contractual, 
coupling its effort with the claim that United’s notice of 
a change was “‘unilateral’’. Assuming (contrary to the 
fact, as United’s answer demonstrates) that the Service 
Agreements could be equated to the common-law contract 
involved in Mobile, Memphis contended that under the 
Mobile decision rates could not be changed unless consented 
to by ‘‘mutual agreement”’ (p. 5 Motion). 


The lack of mutual agreement claimed was between 
United and Texas Gas. Indeed, if agreement is here 


required, as 
2708 


Memphis contends, ‘‘mutual’’ restricts the question solely 
to Texas Gas and United. The Mobile opinion which 
Memphis invokes makes that plain when it says: 


‘<The obvious implication is that, except as specifi- 
cally limited by the Act, the rate-making powers .of 
natural gas companies were to be no different from 
those they would possess in the absence of the Act: 
¢ © * to fix by contract, and change only by mutual 
agreement, the rate agreement with a particular cus- 
tomer.’’? (Slip Opinion, p. 11). 
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3 


Being confronted with its lack of capacity for lack of 
privity to assert rights of a contract party, and Texas 
Gas by answer negativing the position it sought to 
create: Memphis now seeks to retrieve by asserting instead 
that it is a ‘‘full’’ party of record entitled to take ‘‘any 
procedural step’’ permitted by the Commission’s Rules, and 
that its ‘‘direct’’ interest in the contractual arrangements 
between Texas Gas and United was recognized by the 
Commission’s allowance of its intervention. But the Com- 
mission’s order permitting Memphis to intervene neither 
purports nor can it involuntarily create privity of contract 
for Memphis on contracts or agreements to which it is 
a stranger. 


Whether, or what, procedural steps may be taken by 
Memphis under the Rules and Regulations of the 
Commission 

2709 


is a matter of no interest whatever here. The question 
posed by the motion is whether Memphis can assert a 
fundamental substantive right which, if it exists, is avail- 
able only to a party to the contract or one in privity 
therewith, and Memphis admittedly is neither a party to, 
nor in privity with, the Service Agreements. 


4. 


Next Memphis says that it requires no grant of authority 
from Texas Gas to protect itself against an ‘‘unlawful’’ 
increase in the price of gas—‘‘unlawful’’ because in 
Memphis’ view the filing is unauthorized by the Service 
Agreements. The Mobile decision, on which Memphis 
relies, makes plain that the ‘‘unlawfulness”’ of the filing 
there involved was not decreed by the Natural Gas Act but 
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arose from contract law which prohibited a change in a 
contract containing no provision for change save by mutual 
agreement of the parties to the contract. Provision for 
change here appears in the Service Agreements. 


The matter is put in proper perspective, in this phase 
of Memphis’ ‘‘answer”’, by the Mobile Decision when it 
declares: 
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“The powers of the Commission are defined by 

$8 4(e) and 5(a). The basic power of the Commission 

_ is that given it by Section 5(a) to set aside and modify 

any rate or contract which it determines, after hear- 

ing, to be ‘unjust, unreasonable, unduly discrimina- 

tory or preferential.’ This is neither a ‘rate-making” 

nor @ ‘rate-change in procedure’. It is simply the 

power to review rates and contracts made in the first 

- Instance by natural gas companies, and, if they are 

_ determined to be unlawful, to remedy them.’ (Shp 

Opinion, p. 8-9). 

That the Act does not make the filing unlawful is made 

clear by this conclusion of the Court: 


‘In short, the Act provides no ‘procedure’ either 
for making or changing rates; it provides only for 
notice to the Commission of the rates established by 
natural gas companies and for review by the Commis- 
sion of those rates. The initial rate-making and rate- 
changing powers of natural gas companies remain un- 
defined and unaffected by the Act.’’ (Emphasis by 
the Supreme Court; Slip Opinion, p. 10). 


‘Thus the Commission by permitting Memphis to inter- 
vene merely exercised its discretion to permit Memphis to 
participate in the determination of the issues on the hear- 
ing now in progress. The Commission could not by order 
or by rule or regulation vest Memphis with a ‘‘direct”’ in- 


terest in the Service Agreements to which Memphis is not 


a party. 
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Memphis thus abandons its motion and claim that the 
Service Agreements are equivalent to the Mobile contract 
that cannot be changed absent a mutual agreement there- 
for, and 
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instead is saying that the Commission can review. United 
agrees, and points out that is precisely what the Commis- 
sion now is engaged in doing. Even where there is a 
Mobile type contract, Sierra Pacific points up the wide 
scope of this ‘‘review’’ by concluding: 


“‘If the proceedings here satisfied in substance the re- 
quirements of § 206(a), [substantially like §5(a) of 
the Act], it would seem immaterial that the investiga- 
tion was begun as one into the reasonableness of the 
proposed rate rather than the existing contract rate”’. 
(Shp Opinion, p. 5) 


But such ‘‘review’’ is a far cry from the right not to con- 
sent to change which Mobile holds exists to a contract 
party to a common-law contract such as is there involved 
providing for firm rates for a fixed period with no provi- 
sion for change. As a party intervenor in such ‘‘review”’, 
Memphis within the scope of the Commission’s order per- 
mitting it to intervene can participate in the hearing and 
determination of the issues to be decided. It cannot ar- 
rogate to itself exercise of powers which contract law 
denies it. 
5. 


Finally, Memphis says that the provision for change in 
the Service Agreements makes the filing in G-9547 unlaw- 
ful because such provision for change does not meet the 
requirement of the first proviso in Section 154.38(d) (3) of 
the Commission’s Rules and Regulations, and more par- 
ticular- 
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ly the phrase in such Rule, ‘‘* * * under certain specified 
conditions * * *’’. Memphis does not seem to know what it 
thinks ‘‘under certain specified conditions’’ means, but it 
declares United has not complied with ‘‘those conditions’’, 
whereby Memphis says United does not have ‘‘bilateral 
contractual privilege to file a notice of increase in rates’”’, 
(p. 3, ‘‘Answer’’) which it confesses United would have 
under that Rule. 


The short answer is that the Commission has approved 
the Tariff and form of Service Agreement therein provided 
and permitted the same to be filed. Compliance with Sec- 
tion 154.38(d)(3) thus stands adjudicated; nor did the 
Commission find absence of the ‘‘specified conditions’’, 
rather it approved the conditions of the Service Agree- 
ments and has specifically applied them as to Texas Gas. 
The adjudication is plural: (1) On July 3, 1952, at Docket 
G-2019, United filed its Conversion Tariff in Volume 1 of 
which was the form of Service Agreements. The Commis- 
sion on July 31, 1952, approved and ordered the Tariff 
filed except as to certain increased rates, which rates were 
suspended subject to hearing. (2) On July 25, 1952, at 
Docket G-1869, the Commission issued its Opinion 232 
granting United a certificate for certain service as therein 
provided to Texas Gas and ordering a service agreement 
and rate filed in accordance 
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with said opinion. On August 21, 1952, United filed the 
Service Agreement with Texas Gas dated August 11, 1952, 
together with the rolled-in rate in accordance with said 
opinion. On September 18, 1952, the Commission issued 
an order accepting the Service Agreement and ordering it 
filed. (3) Docket G-2019 was consolidated with other 
dockets and in course of hearing, a settlement was arrived 
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at (Texas Gas and Memphis participating) subject to Com- 
mission approval which was given in Opinion 277 issued 
November 2, 1954. As pointed out in its original answer 
to the Motion of Memphis, this settlement, pursuant to 
what Memphis calls the ‘‘unlawful’’ langnage of this Serv- 
ice Agreement, resulted in Rate Schedule PL-4 being super- 
seded by Rate Schedule PL-C. From this it is clear that 
the ‘‘certain specified conditions’’ were sufficient to pro- 
duce the intended result to the satisfaction of the Commis- 
sion, Texas Gas and United, the parties affected. Nor did 
Memphis, which was a party on such consolidated dockets, 
object or oppose; instead, it whole-heartedly approved and 
agreed. As ordered by Opimion 277, United on January 24, 
1955, filed its First Revised FPC Gas Tariff, Volume 1, and 
this filing was approved and accepted by letter dated Feb- 
ruary 2, 1955, signed by the Secretary 
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of the Commission with the notation ‘‘By order of the 
Commission’’. 


So within two years and four months, the Commission 
three times expressly approved the form of the Service 
Agreements containing the language Memphis says vio- 
lates the Commission Rules—two of such orders involving 
the Service Agreements with Texas Gas. The Commis- 
sion would hardly repeatedly approve a Service Agreement 
that flaunted its own Rules and Regulations. The claim of 
‘‘onlawfulness’’ from ‘‘violation of such regulations’’ is 
consequently shown to be specious. 


Since Memphis declares that ‘‘compliance’’ with such 
regulations would produce “‘bilateral contractual privi- 
lege’’ to do what United has done, and since the Commis- 
sion has adjudged that the Service Agreements meet the 
requirements of such Rules and Regulations: It follows 
that United and Texas Gas, by the Service Agreements, 
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have the “‘bilateral contractual privilege’? for filing a 
“‘notice of increase in rates’? (p. 3 Memphis Answer) and 
that such filing is not subject to attack such as Memphis 
would make. 


United described the rights flowing from the phrase 
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<<* * * or any effective superseding rate schedules, on 

file with the Federal Power Commission”’ 
as creating mutual reciprocal rights, but finds Memphis’ 
phrase “‘bilateral contractual privilege to file a notice of 
increase in rates’? appropriate and acceptable. United 
notes that the Memphis phrase takes into account, as it 
should, that ‘‘rate schedules’’ in the language of the Serv- 
ice Agreements are in the plural. This correctly mirrors 
the intent of the language. United also is gratified at 
Memphis’ frank concession that prior to Mobile, the Com- 
mission recognized and approved the generally accepted 
understanding that natural gas companies had the right to 
file the proposals for rate increases (p. 3, Memphis’ an- 
swer) for that explains the manner of the meeting of the 
minds as to the meaning of the Service Agreements and 
the color of the surrounding circumstances outlined by 
United in its original answer which give point to and are 
reflected in the words used. 

Memphis at the end, recognizing the entire lack of force 
in its original position, falls back heavily, albeit plaintively, 
on the ground that it is a ‘“‘party”’ to the proceeding and 
therefore has ‘‘standing’’. This is somewhat confusing in 
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view of its claim that the ‘‘proceeding”’ is a nullity. It is, 
mayhap, true that a ‘‘party’’ to a nullity has ‘‘standing”’ 
in a nullity. In any event Memphis’ ‘‘answer’’ demon- 
strates that its interest, if indeed it have any, is too thin 
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to be appreciable and that thereby the Commission’s order 
permitting Memphis to intervene was an improvident 
largesse of the Commission’s discretion. 


WHEREFORE, premises considered, United prays as in its 
original answer that the Commission strike and dismiss the 
unauthorized effort of Memphis, not being the real party at 
interest or having the capacity thereabout, to secure dis- 
missal of the notice of change in tariff rates to Texas Gas, 
and subject thereto that the motion of Memphis be in all 
things denied, and for such other orders as the Commission 
deems proper. 


100-2 Forman 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chair- 
man; Claude L. Draper and William R. Connole. 


Docket No. G-9547 
In the Matter of 
Ustrep Gas Pree Linz Company 
Order Fixing Date for Oral Argument 
(Issued April 25, 1956) 


On September 30, 1955 United Gas Pipe Line Company 
(United) filed 31 tariff sheets to become effective Novem- 
ber 1, 1955 proposing, among other things, an increase in 
rates of approximately $9,978,000 annually. The Commis- 
sion by order issued October 26, 1955 suspended until April 
1, 1956 all the tariff sheets except those covering the sale 
of gas for resale for industrial use only. 
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On March 20, 1956 United filed a motion pursuant to Sec- 
tion 4 (e) of the Natural Gas Act to place in effect on April 
1, 1956 the tariff sheets suspended by the Commission order 
of October 26, 1955. 


‘Mississippi Valley Gas Company, Memphis Light, Gas 
and Water Division jointly with the City of Memphis, Ten- 
nessee (Memphis), and the City of Jackson, Mississippi, 
have filed motions to (2) prohibit United’s rate increase 
from becoming effective April 1, 1956, (b) reject part of 
such rate increase and (c) order refunds under United’s 
inereased industrial use rates which were not subject to 
suspension and therefore became effective November 1, 
1956. Such motions are based on the allegation that 
United’s tariff filmgs were a unilateral change in “‘con- 
tractual rate’? which is prohibited under the rule of the de- 
cision promulgated in United Gas Pipe Line Co. v. Mobile 
Gas Service Corp. et al., 350 U.S. 332. 


United filed answers to the motions filed by Mississippi 
Valley and Memphis alleging that (a) the service agree- 
ments grant either party the right to seek changes in ac- 
cordance with the Natural Gas Act and (b) 


the tariff including the form of service agreement is ex 
parte and may be changed unilaterally. Texas Gas Trans- 
mission Corporation filed answers in support of United’s 
- position as to ‘‘mutual consent’’ being contained in the serv- 
jee agreement. Southern Natural Gas Company filed a sim- 
ilar answer. 


‘1 Mississippi Valley’s motion is limited to United’s inereased rates insofar 
as they apply to its own purchase and those of the other suppliers, Texas 
Gas Transmission Corporation and Southern Natural Gas Company. Memphis’ 
motion is Limited to the increased rates to its supplier, Texas Gas and that 
of the City of Jackson to the increased rates to its supplier, Mississippi Valley. 
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Mississippi Valley Gas Company and City of Memphis, 
Memphis Light, Gas and Water Division, filed similar an- 
swers to the ‘‘Motion of United Gas Pipe Line Company to 
Dismiss Motion of Mississippi Valley Gas Company to Re- 
ject, Cancel and Dismiss Rate Filings in Part.” United 
filed a ‘‘Reply of United Gas Pipe Line Company to the 
‘Answer’ of Mississippi Valley Gas Company and City of 
Memphis, et al., to United’s Answer to Mississippi Valley’s 
Motion to Dismiss.”’ 

Willmut Gas and Oil Company, on the basis of the Mobile 
Case, and Federal Power Commission v. Sierra Pacific 
Power Co., 350 U.S. 348, filed a ‘“‘Motion to Reject, Cancel 
and Dismiss Rate Filings Insofar as they purport to In- 
crease the Rates for Sales of Gas to Willmut Gas and Oil 
Company to Prohibit Said Increased Rates From Becoming 
Effective, and to Require Refund of Increases Paid’’. Mo- 
bile Service Corporation, which had heretofore filed its Peti- 
tion of Intervention and Answer to the Application for in- 
creased rates filed by United to take effect on November 1, 
1955, filed an Amendment to said Petition of Intervention 
‘and Answer, reinforcing, in effect, its previous position by 
the decision in the Mobile Case. 

The proposed motions to reject the increased rate filings 
and to cancel and dismiss the rate increase proceedings in 
the light of the recent Mobile and Sierra Pacific decisions 
raise questions which are not answered conclusively by the 
responses to such motions. 


The Commission finds: 


It is appropriate for the proper administration of the 
Natural Gas Act that oral argument be had before the 
Commission concerning the matters involved in and 
the issues presented by the motions to reject the in- 
creased rate filings and to cancel and dismiss the rate 
proceedings filed herein. 
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The Commission orders: 


(A) Oral argument be had before the Commission on May 
25, 1956 at 10:00 am. (EDST), in a hearing room of 
the Federal Power Commission, 441 G Street, N. W., 
Washington, D. C., concerning the matters involved = 
and the issues presented by the said motions to reject 
the increased rate filings and to cancel and dismiss the 


rate proceedings. 
2763 


Parties to this proceeding who intend to participate 
in the oral argument shall notify the Secretary of the 
Commission on or before May 14, 1956, of such inten- 
tion and of the time requested for presentation of their 
arguments. 


By the Commission. 
Lzon M. Fuqvay, 


Secretary. 
This is certified to be a true copy of the original. 
Leon M. Fuquay 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Opinion No. 295 
Docket No. G-9547 


In the Matter of 
Untrep Gas Prez Linz Company 
Opinion and Order Denying Motions 
(Issued October 2, 1956) 
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(Issued October 2, 1956) 


On September 30, 1955, United Gas Pipe Line Company 
(United) filed revised sheets to its FPC Gas Tariff, to 
become effective November 1, 1955, providing, among other 
things, increased rates for sales of natural gas subject to 
the jurisdiction of the Commission. The Commission, by 
order issued October 26, 1955, suspended until April 1, 
1956, all of such revised tariff sheets, except those cover- 
ing the sale of gas for resale for industrial use only. 


Hearings in respect to these increased rate proposals 
were commenced on January 6, 1956, but have not been con- 
eluded. United has, however, presented its complete case 
in direct support of the increased rates which are herein 
involved—and the cross-examination of all but one of 


United’s witnesses has been completed. 


Pursuant to appropriate motion of United, the suspended 
tariff sheets became effective as of April 1, 1956. 


Mississippi Valley Gas Company (Mississippi Valley), 
Memphis Light, Gas and Water Division jointly with the 
City of Memphis, Tennessee (Memphis), and the City of 
Jackson, Mississippi, active participants in this proceed- 
ing, filed, respectively, on March 22 and 28, and April 2, 
1956, motions? to (a) prohibit United’s increased rates from 
becoming effective April 1, 1956, (b) reject in part such 
increased rates, and (c) 


1 Mississippi Valley’s motion is limited to United’s increased rates insofar 
as they apply to Mississippi Valley’s own purchases and those of its other 
suppliers, Texas Gas Transmission Corporation and Southern Natural Gas 
Company. Memphis’ motion is limited to the increased rates to its supplier, 
Texas Gas, and that of the City of Jackson to the increased rates to its 
supplier, Mississippi Valley. 
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order refunds under United’s increased industrial use 
rates which were not suspended and which therefore be- 
came effective on November 1, 1955. These several motions 
are based on the allegation that United’s tariff filmgs of 
September 30, 1955, constituted unilateral changes in the 
‘‘eontractual rate’? which are prohibited by the decision 
in United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332. 


‘United filed, on March 28 and April 6 and 9, 1956, 
answers to the above motions, alleging, inter alia, that 
(a) its service agreements with these movants grant either 
party the right to seek changes in accordance with the 
Natural Gas Act; and (b) the tariff, including the form of 
service agreement, is ex parte and may be changed 
uinlaterally. Southern Natural Gas Company (Southern 
Natural), on March 30, 1956, and Texas Gas Transmission 


Corporation (Texas Gas), on April 2 and 5, 1956, filed 
answers in support of United’s position that ‘‘mutual 
consent’? to changes in rates was contemplated by and 
provided for in United’s service agreements with them. 


‘Mississippi Valley, on April 9, 1956, filed ‘‘Answer to 
Motion of United Gas Pipe Line Company to Dismiss 
Motion of Mississippi Valley Gas Company to Reject, 
Cancel and Dismiss Rate Filings in Part.’? Memphis filed 
a similar answer on April 16, 1956. United, in turn, filed 
replies on April 19 and 20, 1956, respectively, to the 
‘¢ Answers’’ of Mississippi Valley and Memphis. 


‘Willmut Gas and Oil Company (Willmut), on the basis 
of the Mobile case, supra, and Federal Power Commission 
y. Sierra Pacific Power Co., 350 US. 348, filed, on April 13, 
1956, its motion to (a) reject United’s increased rates as 
to Willmut, (b) prohibit their becoming effective, and 
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(ce) require the refund of the increase in rates already paid 
by Willmut to United. Wilmut’s motion was answered by 
United on April 23, 1956. 


Mobile Gas Service Corporation (Mobile Gas), which 
had theretofore filed its Petition of Intervention and 
Answer in opposition to the filing of United for increased 
rates, filed, on April 13, 1956, an amendment to its said 
petition, whereby, in reliance upon the decision in the 
Mobile case, it sought to fortify its position. This filing 
by Mobile Gas is tantamount to a motion to reject United’s 
increased rates as to it. United filed an answer to the 
amendment of Mobile Gas on April 23, 1956. 


There is also outstanding a joint petition by Tyler Gas 
Company (Tyler Gas) and the City of Tyler, Texas 
(Tyler), filed October 21, 1955, in this proceeding, for an 
order rejecting United’s increased rates as to Tyler Gas 
Company. In their petition Tyler Gas and Tyler placed 


reliance upon the Mobile and Sierra cases, then before the 
Supreme Court on appeal, in support of the petition for 
rejection. On October 26, 1955, United filed a motion to 
dismiss and answer to this joint petition. By 
2778 

letter, dated March 26, 1956, after decisions in the Mobile 
and Sierra cases, counsel for Tyler renewed its prior con- 
tention as to the illegality of United’s increased rates 
which are the subject of the proceedings in Docket No. 
@-9547, as well as United’s rates involved in the proceed- 
ings in Docket Nos. G-2019 and G-2210. 


Oral argument was heard by the Commission on May 25, 
1956, on the aforesaid several motions and answers. 


Although Tyler Gas and Tyler participated in such 
argument in the proceedings in Docket No. G-9547, further 
argument was had before the Commission on July 13, 1956, 
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on the petition filed by Tyler Gas and Tyler in that pro- 
ceeding—and upon similar motions and petitions filed by 
these parties in the proceedings in Docket Nos. G-2210 
and G-10592. We have separately considered these several 
motions and petitions of Tyler Gas and Tyler and a 
separate order disposing of them is being issued con- 
currently herewith. Accordingly, in this instant order we 
shall not give further consideration to the petition of these 
parties filed in Docket No. G-9547. 


|The several movants herein premise their motions solely 
upon the decisions of the Supreme Court in the Mobile 
and Sierra cases. In those cases, the Court had before it 
the narrow question of the right of a natural-gas company 
or a public utility by unilateral action to change a definite 
and specific rate fixed for a definite and specific term of 
years by contractual agreement. The Court stated the 
question presented in the Mobile case specifically as 
follows: 


‘‘The question presented in this case is whether 
under the Natural Gas Act, . . . a regulated natural 
gas company furnishing gas to a distributing com- 
pany under a long-term contract may, without the 
consent of the distributing company, change the rate 
specified in the contract simply by filing a new rate 
schedule with the Federal Power Commission.”’ 


The Court held that a specific contract rate so fixed could 
not be changed by a unilateral filing pursuant to section 
4 (d) of the Natural Gas Act. 


In the Mobile case, the rate for the gas was specifically 
stated and firmly fixed for the full 10-year term of the 
contract. Nothing was contained in the contract under 
scrutiny in that case which indicated either directly or 
by implication that the rate could be changed by uni- 
lateral action of United. It was a static rate for 10 years, 
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and, unless the purchaser consented to a change in the 
rate, United was bound by obligations of the contract. 
Such was the view of the Supreme Court on the facts in 
the Mobile case. 


2779 


In its opinion in the Mobile case the Supreme Court 
stated : 


“‘Section 4 (d) [of the Natural Gas Act] provides 
not for the filing of ‘proposals’ but for notice to the 
Commission of any ‘change . . . made by’ a natural 
gas company . . . If the purported change is one 
the natural gas company has the power to make, the 
‘change’ is completed upon compliance with the notice 
requirement and the new rate has the same force as 
any other rate—it can be set aside only upon being 
found unlawful by the Commission.’’ 


Elsewhere, the Court recognized the powers of the Com- 
mission under section 4 (e) of the Act— 


«¢_ . . (1) to preserve the status quo pending review 
of the new rate by suspending its operation for a 
limited period and (2) thereafter to make its order 
retroactive, by means of the refund procedure, to the 
date the change became effective.”’ 


After careful consideration of the record herein— 
particularly the agreements between United and its 
customers, including the several petitions and motions, the 
answers thereto and the arguments in support thereof, we 
are of the opinion that the rate filing by United, which 
is the subject of this proceeding, is one which United had 
the right and power to make pursuant to the provisions of 
section 4 (d) of the Natural Gas Act. Accordingly, this 
proceeding was properly instituted pursuant to section 
4 (e) of the Act. We are of the further opinion that the 
decision of the Supreme Court in the Mobile case does 
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not require a contrary conclusion. Rather, we conclude 
that the filing of United and this proceeding relating 
thereto are wholly consistent with the holdings of the 
Court in that case and in the Sierra case. 


|As noted before, the increased rates, which are the 
subject of this proceeding—and the target of the motions 
and petitions here involved—were filed by United on 
September 30, 1955. Our concern, therefore, is with the 
service agreements (contracts) between United and its 
customers as in effect at that date? and whether there- 
under United had the ‘‘power to make’’ the change in rates. 
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The provisions of the several service agreements between 
United, as seller, and Mississippi Valley, Southern Natural, 
Texas Gas, and Willmut, as purchasers, are materially 
different from the aforementioned agreement between 
United and Mobile which was the subject of consideration 
by the Supreme Court in the Mobile case. Unlike the 
contract between Mobile and United which was before the 
Court, the pertinent agreements between United and 
Mississippi Valley, Southern Natural, Texas Gas and 
Willmnt, as in effect on September 30, 1955, do not fix an 
absolute or static rate. Rather, these latter agreements 
simply provide that the rate to be charged shall be the 
effective rate on file from time to time with the 
Commission. 


The pricing provision in United’s standard form of 
service agreement, as contained in its tariff, which is the 


'2The pertinent agreement with Mississippi Valley is dated March 25, 1955; 
Mobile’s agreement is dated January 1, 1936, as amended; Southern Natural’s 
are dated May 7, 1951 and September 30, 1952; Texas Gas’ agreements are 
dated April 16, 1945, and August 11, 1952; and the several agreements of 
Willmut are dated September 7, 1954, February 28, 1955 and May 6, 1955. 
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form of agreement between United and these purchasers, 
reads as follows: 


‘¢ All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedules [here is inserted 
the designation of the appropriate schedules as con- 
tained in the filed tariff], or any effective superseding 
rate schedules, on file with the Federal Power Com- 
mission. This agreement in all respects shall be 
subject to the applicable provisions of such rate 
schedules and to the General Terms and Conditions 
attached thereto and filed with the Federal Power 
Se which are by reference made a part 
hereof.’ 


The words ‘‘or any effective superseding rate schedules 
on file with the Federal Power Commission’’ clearly con- 
template the understanding and intent of the contracting 
parties that changes could properly be made by United in 
the rates contained in the applicable rate schedules in 
effect at the time of execution of the service agreement. 
It is equally clear that it was the understanding and intent 
of the parties that the purchaser would pay the rates set 
out in the applicable rate schedules effective from time 
to time and that changes could be made therein by United 
under the procedures established under section 4 of the 
Act. ‘This is the only reasonable interpretation that can 
be given to the above-quoted contract provision as an 
expression of the intent of the contracting parties. Other- 
wise the quoted phrases are meaningless and surplusage. 
But contracts—hke statutes—will and must be read to give 
meaning to the whole, and are presumed to fully express 
the intent of the parties. 


2781 


It follows too that the changes contemplated by the 
agreements were unilateral changes to be proposed by 
United. The purchasers, although having a right to file 
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a complaint against the rates being charged, have no cor- 
relative right under the statute to file a schedule of pro- 
posed changes in the seller’s rates. This is a right 
reserved to the natural-gas company providing the 
service. Knowledge of these facts must be attributed to 
the parties to the agreements. 


‘Unless the language of the agreements be interpreted as 
we have, it can only be concluded that by such language 
the parties intended merely that the first effective rates 
would continue in effect until changed by the Commission 
ander the provisions of section 5 (a) of the Natural Gas 
Act. Such an interpretation, however, would imply that 
the parties were merely agreeing to comply with the Act, 
and the orders of the Commission thereunder. Since they 
are under obligation to so comply and subject to penalties 
if they do not, such an interpretation would deprive the 
contractual provisions of meaning and substance. This 
would be improper and should not be done. 


At the time of the filing by United on September 30, 1955, 
of the increased rates and charges which are the subject 
of this proceeding there was in effect a so-called ‘‘pre- 
existing contract’? between United and Mobile, dated 
January 1, 1936, which had been amended by a number of 
supplemental agreements. This contract, as particularly 
amended by a supplemental agreement dated July 30, 
1946, was the subject of the Court’s consideration in the 
Mobile case. However, prior to the subject filing by 
United, Mobile and United on June 6, 1955, entered into a 
fully superseding agreement. This new agreement was in 
the standard form of service agreement, as set forth in 
United’s tariff and containing the language heretofore 
discussed. 


_ Although dated June 6, 1955, the superseding agreement 
of Mobile and United did not become effective until 
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February 8, 1956, upon the completion by United of 
certain additional facilities necessary to provide Mobile 
the additional and expanded service contemplated by the 
new contract. The fact that this agreement did not 
actually become operative until after United’s filing of 
September 30, 1955, does not affect at all the views hereto- 
fore expressed as to the apparent understanding and 
intent of the contracting parties entering into this standard 
form of service agreement. Actually, this purpose and 
intent 
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is even more deliberately indicated by the actions of 
Mobile. Not only did Mobile enter into the above- 
mentioned agreement of June 6, 1955, prior to United’s 
filing, but, on November 10, 1955—subsequent to United’s 
filing—Mobile entered into a new agreement containing 
the identical pricing provision heretofore quoted, which is 


standard in the tariff form of service agreement. It is 
even more significant that on July 2, 1956—after the 
decision of the Supreme Court in the Mobile case and after 
the arguments before us on the several petitions and 
motions here involved (in which Mobile did not participate) 
—Mobile entered into a new agreement with United which 
supersedes all prior agreements. This latest — and 
presently effective contract between Mobile and United— 
like the prior agreements of June 5 and November 10, 
1955, clearly evidences the intent, purpose and agreement 
of the parties that United should have the power to make 
filings with the Commission of changes in the rates and 
charges in effect from time to time. 


In addition to the previously mentioned agreement in 
standard tariff service agreement form, United and Texas 
Gas also have an effective so-called ‘‘pre-existing con- 
tract’’, which, pursuant to section 154.85 of the Commis- 
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sion’s Regulations Under the Natural Gas Act, has been 
restated. The basic contract, dated April 16, 1945 
(United’s Rate Schedule FPC No. 78-A), provided for a 
base price of 8 cents per Mcf, with a provision for adjust- 
ment in the event of an increase or decrease in taxes 
related to the production or sale of gas. However, on the 
same date, April 16, 1945, United, by unilateral action— 
without written concurrence of the other party—advised 
by letter that it would accept a base price of 5.7 cents per 
Mef, with a provision for adjustment in the event of an 
increase or decrease in taxes related to the production or 
sale of gas. So far as this record shows, Texas Gas 
continued to pay the rates provided in the contract of 
April 16, 1945, as so amended, until August 3, 1952, when 
United’s conversion tariff, submitted in compliance with 
the Commission’s Order No. 144, Docket No. R-107, became 
effective. (Order No. 144 added sections 154.1-154.86 to 
the Commission’s Regulations Under the Natural Gas 


Act [18 CFR 154.1-154.86]). The conversion tariff so filed 
occasioned a change in the rates previously paid United 
by Texas Gas. Snce that time Texas Gas has continued 
to pay—without protest—the rates provided in the 
applicable rate schedules effective from time to time as 
filed with the Commission. 
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Further, there is to be considered the actions of the 
parties under the contracts. Excepting only the action of 
Mobile under a prior and superseded contract, which was 
the subject of the Supreme Court’s decision in the Mobile 
case cited before, and the petition of Tyler Gas and Tyler, 
which is the subject of a separate consideration and order, 
not one of the many purchasers under contracts with 
United contended prior to the decision in the Mobile case 
that the rate filing of United here under consideration— 
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or any prior change in rates—was in contravention of the 
provisions of the contract. Nor did they contend that 
United did not have the right under their several contracts 
to make a unilateral change in the first effective price 
thereunder—or that the changes made were contrary to 
the purpose and language of the contracts. Since each 
customer was directly informed of United’s filing now 
under consideration, as well as previous rate increase 
filings, and Mobile and Tyler Gas were the only customers 
who, prior to the Mobile decision, contended that such 
changes were contrary to the terms of their agreements 
with United, it can only be concluded that all other 
customers were of the belief that their agreements gave 
United the power to make unilateral changes in the existing 
rates. 


This view is supported by Southern Natural and Texas 
Gas. These two customers, both in their answers in sup- 
port of the position of United in this instant matter and 
in oral argument before us, have stated that it was the 
understanding and intent of the contracting parties to 
grant United the power to make changes in rates pursu- 
ant to section 4(d) of the Natural Gas Act, without waiver, 
however, of the right of the purchasers to oppose such 
changes in proceedings before the Commission for the 
purpose of testing the reasonableness and justness thereof. 
And these parties, as well as practically all other cus- 
tomers of United, have acted through the years in accord- 
ance with this contractual purpose and intent. 


Section 235 (e) of the Restatement of the Law of Con- 
tracts states that: 


‘“‘Tf the conduct of the parties subsequent to a mani- 
festation of intention indicates that all the parties 
placed a particular interpretation upon it, that mean- 
ing is adopted if a reasonable person could attach it 
to the manifestation.”’ 
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With only four recent exceptions, all of United’s cus- 
tomers have given a uniform interpretation to the price 
provision of United’s service agreement form—and their 
conduct has been in accord therewith. 


The instant complaints of Mississippi Valley, Memphis 
Light, Gas and Water Division, and the City of Memphis 
with respect to the contracts of their suppliers, Southern 
Natural and Texas Gas, with United presents an anomalous 
situation. The contracting parties are in complete agree- 
ment as to the meaning and purpose of their contracts. 
Yet, these third parties— 
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these strangers to the contracts—seek to impose upon the 
contracting parties a construction of the contracts which 
is wholly opposed to the purpose and intent of the con- 
tracting parties and the language of the contracts. We 
recognize that there is serious question as to the stand- 


ing of these strangers to the contracts to challenge the 
provisions thereof and the conduct of the parties there- 
under, but even if they do have standing to challenge the 
contracts of others their contentions are without merit 
and not supported. 


Under the Mobile and Sierra decisions, parties may still 
agree between themselves to the filing of changes in rates 
such as proposed by United in this proceeding. There is 
no interdict in either the Mobile or the Sierra cases against 
such an agreement between the parties. The above-quoted 
language from United’s service agreements with the mov- 
ants and others clearly indicates that mutual consent is 
provided in the service agreement to the filing by United 
for a change in rates and charges, pursuant to section 4 (d) 
of the Natural Gas Act. The service agreements provide 
that the rates on file shall be the effective rates. United’s 
proposal for increased rates in this proceeding does not 
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constitute a prohibited unilateral change of a contract, for 
the contract language supplies the purchaser’s assent to 
United’s filing of a change in rates. 


The Commission further finds: 


No good cause exists for the Commission to grant the 
motions filed herein by Mississippi Valley Gas Com- 
pany, Memphis Light Gas and Water Division and the 
City of Memphis, Tennessee, the City of Jackson, Mis- 
sissippi, Willmut Gas and Oil Company, or to grant 
the request of Mobile Gas Service Corporation, styled 
an Answer and Amendment thereto, which in effect 
constitutes a motion to reject. 


The Commission orders: 


The aforesaid motions filed herein by Mississippi 
Valley Gas Company, Memphis Light, Gas and Water 
Division and the City of Memphis, Tennessee, the City 
of Jackson, Mississippi, Willmut Gas and Oil Com- 
pany, and the Answer and Amendment to Answer, 
which constitutes a motion to reject, filed herein by 
Mobile Gas Service Corporation, be and they are each 
hereby denied. 


By the Commission. Commissioner Kline not participating. 


Leon M. Fuquay, 
Leon M. Fuquay, 
Secretary. 
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Received October 26, 1956 


Joint Application for Rehearing of Opinion No. 295 and Order 
Issued October 2, 1956 


Mississippi Valley Gas Company, the City of Memphis, 
and the Memphis Light, Gas and Water Division, being 
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aggrieved by the order of the Federal Power Commission 
issued October 2, 1956, and Opinion No. 295, jointly apply 
for rehearing of said Opinion and order pursuant to Sec- 
tion 19(a) of the Natural Gas Act and Section 1.34 of the 
Commission’s Rules of Practice and Procedure. By said 
Opinion and order, the Commission denied the motion of 
Mississippi Valley Gas Company (Mississippi Valley) to 
prohibit the increased rates of United Gas Pipe Line Com- 
pany (United) from becoming effective as to Mississippi 
Valley, Texas Gas Transmission Corporation (Texas Gas), 
and Southern Natural Gas Company (Southern Natural) ; 
to reject such increased rates so far as they apply to 
Mississippi Valley, Texas Gas, and Southern Natural and 
for refunds under increased industrial use rates which 
became effective on November 1, 1955; and further 


2797 
denied the joint motion of the City of Memphis and 
Memphis Light, Gas and Water Division for similar re- 
lief in regard to increases in rates to Texas Gas from 
United. 
! EEnors CoMPLAINED OF 


‘This application for rehearing is based on the following 
grounds: 


1. The Commission erred in holding that the rate filing 
by United, which is the subject of this proceeding, “‘is one 
which United had the right and power to make pursuant 
to the provisions of Section 4(d) of the Natural Gas Act.”? 
(Opinion No. 295, mimeo ed., p. 4) 


2. The Commission erred in holding that the instant 
proceeding was properly instituted pursuant to Section 
4(e) of the Act. (Ibid.) 


3. The Commission erred in holding that the decision 
of the Supreme Court in United Gas Pipe Line Company 
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v. Mobile Gas Service Corporation, 350 U.S. 332, does not 
require a conclusion contrary to that reached by the Com- 
mission in said Opinion No. 295, and accompanying order. 
(Ibid.) 


4, The Commissioner erred in holding that United’s rate 
filing in this proceeding, and the proceeding relating there- 
to, ‘‘are wholly consistent with the holdings’’ of the Su- 
preme Court in the Mobile case and in Federal Power 
Commission v. Sterra Pacific Power Company, 350 US. 
348. (Ibid) 


5. The Commission erred in holding that the provisions 
of the several service agreements (contracts) between 
United, as Seller, and 
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Mississippi Valley, Southern Natural, and Texas Gas, as 
Purchasers, are ‘‘materially different’? from the agree- 
ment between United and Mobile Gas Service Corporation 
which was the subject of consideration by the Supreme 
Court in the Mobile case (Opinion No. 295, mimeo. ed., 
pp. 45). The rate between United and Mobile was ex- 
pressed in an effective rate schedule on file with this Com- 
mission and, as the Mobile opinion makes clear, was sub- 
ject to being superseded by a new rate schedule made ef- 
fective in the manner contemplated by the Act, i.e., either 
by agreement between the parties or upon proceedings 
under Section 5(a) of the Act. Thus, in the Mobile case, 
as in the instant case, the purchasers were obligated to 
pay for gas under the seller’s existing rate schedule, or 
any effective superseding rate schedule on file with the 
Commission. 


6. The Commission erred in holding that an interpre- 
tation of the contracts between United and its purchasers 
which would imply that the parties were agreeing to comply 
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with the Natural Gas Act and the orders of the Commis- 
sion thereunder would deprive the contractual provisions 
of meaning and substance. (Opinion No. 295, mimeo. ed., 
p. 6) It is common practice to include in important con- 
tracts provisions expressing agreement to the undertaking 
of obligations which the law would imply even if the obli- 
gation were not expressly set out in the contract. 


7. The Commission erred in considering the actions of 
the purchasers under contracts with United as a factor 
bearing upon the decision of the issue raised by the motions 
of the applicants for rehearing 
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herein. The fact that such purchasers were under the 
mistaken impression that United had a legal right, re- 
gardless of contract terms, to propose a rate increase to 
the Commission at any time it chose, is completely ir- 
relevant to a decision on the question of the legal effect 
of the agreements in their purchase contracts under the 
Mobile decision. (Opinion No. 295, mimeo. ed., pp. 7-8). 


8. The Commission erred in concluding that all other 
customers of United excepting Mobile and Tyler Gas were 
of the belief that their agreements gave United the power 
to make unilateral changes in the existing rates (Opinion 
No. 295, mimeo. ed., p. 8), there being absolutely no evi- 
dence before the Commission on which to base such con- 
clusions. 


9. The Commission erred in holding that the position in 
this case of Southern Natural and Texas Gas was that it 
was their understanding and intent to grant United power 
to make changes in rates pursuant to Section 4(d) of the 
Natural Gas Act (Opinion No. 295, mimeo. ed., p. 8). 
Nowhere in the pleadings and evidence or in the oral argu- 
ments of any of the parties to this case, including United, 
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is there a statement that United has the power under its 
service agreement to make changes in its rates. The most 
that any party opposing the motions has said is that 
United has power to file for a rate change, or, in other 
words, to propose a rate change to the Commission. The 
distinction between proposing a rate change and making 
a rate change is the precise point upon which the opinion 
in the Mobile case turned. 


10. The Commission erred in holding that Mississippi 
Valley, Memphis Light, Gas and Water Division, and the 
City of Memphis are ‘‘strangers to the contracts’’ involved 
in this case. (Opinion No. 295, mimeo. ed., pp. 8-9). In 
the first place, Mississippi Valley is a signatory party to 
*ts contract for the purchase of gas from United, which 
is one of the contracts for which United is now seeking 
an increase in rates contrary to the procedures authorized 
by the Act. As to United’s contracts with Texas Gas, the 
Memphis Light, Gas and Water Division and Mississippi 
Valley, together with all other customers of Texas Gas, 
have already agreed by means of a consent order approved 
by this Commission in Docket No. G-2017, issued November 
17, 1955, that any increase in rate which Texas Gas 
incurs from this proceeding shall be automatically and 
immediately passed on to them. As a result they are the 
real parties in interest to the question now before the 
Commission, rather than the signatory party Texas Gas. 
In the second place, the Commission disregards the fact 
that the Natural Gas Act was passed for the benefit of 
consumers. In the third place, the Commission fails to 
recognize that the question presented by the motions in- 
volves the Commission’s jurisdiction as provided by the 
Natural Gas Act, and as parties to this proceeding, the 
applicants for rehearing have a right to rely on and in- 
voke the provisions of the Natural Gas Act. 
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41. The Commission erred in holding that petitioners 
seek to impose upon the contracting parties a construction 
of their purchase contracts which is wholly opposed to the 
purpose and intent of the con- 
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tracting parties and the language of the contracts. (Opin- 
ion No. 295, mimeo. ed., p. 9) 


12. The Commission erred in holding that under the 
Mobile and Sierra decisions, parties may still agree be- 
tween themselves to the filing of changes in rates ‘‘such 
as proposed by United in this proceeding.’? (Opinion No. 
295, mimeo. ed., p. 9) This error is emphasized by the 
statement in the same paragraph of the Commission’s 
opinion (page 9) that United’s service agreement provides 
mutual consent ‘‘to the filing by United for a change 
in rates and charges, pursuant to Section 4(d) of the 
Natural Gas Act’? (emphasis suppled), and such filing is 
recognized as being ‘<United’s proposal for increased rates 
in this proceeding. .. .”? (Opinion No. 295, mimeo. ed., 
p. 9). ‘The procedure of filing a proposal for a change in 
rates was precisely what the United States Supreme Court 
held to be erroneous in the Mobile case. 


13. The Commission erred in holding that the service 
agreements between United and its purchasers ‘‘provide 
that the rates on file shall be the effective rates.’’ (Opinion 
No. 295, mimeo. ed., p. 9) There is no language in the 
service agreements, in the pleadings of the parties on this 
motion in the evidence or in the arguments of the parties 
at the hearing before the Commission, to substantiate 
that statement. No one of the parties has contended that 
an agreement to pay in accordance with ‘‘any effective 
superseding rate schedules’’ means that United could file 


any rates which it pleased and that the very act of filing 
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such rates made them effective as between the parties. 
It is abundantly clear, as 
2802 

repeatedly stated by the parties to United’s rate contracts, 
that they considered the filing by United for a change in 
rate to be a mere proposal, which did not become finally 
effective unless and until the Commission granted the 
increase. No one has claimed, not even United, that the 
mere filing of the new rate schedule made it an effective 
superseding rate schedule. 


14. The Commission erred in holding that ‘‘United’s 
proposal for increased rates in this proceeding does not 
constitute a prohibited unilateral change in the contract.’’ 
(Ibid.) This statement in the Commission’s opinion shows 
perhaps more clearly than any other the failure of the 
Commission to give effect to the Mobile decision of the 
Supreme Court in deciding the issue before it. The whole 
significance of the Mobile decision is the fact that the Com- 
mission has no power under Section 4 to consider a ‘‘pro- 
posal for increased rates.’? The Commission in its opinion 
is clearly still considering Section 4 of the Act as a rate- 
changing procedure, in which the seller proposes, the 
purchaser opposes, and the Commission disposes of the 
pending rate increase. The Supreme Court held that the 
new rate must be fixed, established and valid in itself, 
before the Commission can initiate a proceeding under 
Section 4(e), not to change the rate, but to determine 
whether the new, agreed-to rate is reasonable. No party 
to this proceeding has contended that United has any 
right to fix or establish the particular new rates which 
it here seeks. Instead, reliance is placed upon the power 
of this Commission to establish a new rate—a power which 
the Mobile case clearly held it does not have in a 
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proceeding under Section 4(e) of the Act. 
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15. The Commission erred in holding that the provisions 
at the Natural Gas Act for changes in_ rates. could be 
altered by private contract, and jurisdiction thereby con- 
ferred upon the Commission to act on proposals to change 
contract rates under Section. 4(e) of the Act. 


_ 16.. The Commission, erred in finding that no good cause 
exists, ‘for it, to. grant | the motions filed by, the applicants 
_ for rehearing herein in that the finding is not.supported 
_ by, -substantial evidence; is contrary, to. the. substantial 
evidence of record, and is eroneous as a matter of. law. 


. 17., The. Commission.,erred in ordering that, the said 
notions filed by. applicants for rehearing herein be denied, 
for each and,all of the reasons set forth in paragraphs 
1 to 16, inclusive, hereof. 


| Wuenerors, the applicants for rehearing respectfully 
pray: . 
_ 1. That, the Commission grant a rehearing of its Opinion 


__No. 295, and order issued October 2,.1956; 


 2..That upon such rehearing the Commission reconsider 
its order denying the motions of applicants herein, and 
that said motions be granted ; 


3., That upon, the granting of said motions, United, be re- 
agnped to, refund all increases in rates together. with, in- 
_ terest, which it has collected. since November 1, 1995. with 
_xespect to, industria] use rates, and since the end. of its 
, Suspension, period, on, April 1, 1956, as to, all, other, rates ; 
and 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Befére Commissioners: Jerome K. Kuykendall, Chair-" 
man; ’ Frederick Stueck, William’ R. Connole and ‘Arthur’ 
Kline’ 


Docket No. G-9547 _ 
In the’ Matter of ' 
Untrep Gas Pree Live Company 
Order Denying Applications for Rehearing 
(Issued November 23, 1956) 


Mis¥issippi Valley Gas Company, the City of Memphis, 
and the Memphis Light; Gas and Water Division,’ jointly 
(Joint Applicants), and Willmut Gas and Oil Company 


(Willmut), filed on October 26, 1956, applications for re- 
hearing of the'Commission’s Opinion’ No. 295, and accom- 
panying order, issued October 2, 1956. 


Willmut alleges certain specifications of error, which are 
essentially’ the same as those heretofore alleged in its 
motion which was a subject of consideration in said opinion 
and order. In support of its application, Willmut relies 
upon the arguments made in the aforementioned motion 
and a brief previously filed in support thereof. The points 
of alleged error do not present any issues which have 
not been heretofore fully considered by the Commission. 
We find nothing in the application for rehearing which 
justifies or requires a disposition of these issues in a man- 
ner other than that heretofore made in our Opinion No. — 
295 and accompanyitig ordér. 


Similarly the application for rehearing filed by the ‘J oint 
Applicants; while alleging that the Commission erred in 
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certain specific findings and conclusions expressed in the 
Opinion No. 295 and order, is based upon contentions 
which are essentially the same as those specifically dealt 
with in said opinion and order in the disposition of the 
issues raised by the several pleadings of these Joint Ap- 
plicants heretofore considered in this proceeding. Accord- 
ingly, we do not find it necessary to review herein the 
findings and conclusions expressed in the opinion and order. 
Nor do we find anything in this joint application which 
justifies or requires a change in the views set forth in the 
opinion and order. 
The Commission finds: 
(1) The applications for rehearing of our Opinion No. 295 
and accompanying order issued on October 2, 1956, 
set forth no new facts and no principles of law which 
either were not fully considered by the 
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- Commission when it adopted said opinion and order or 
which having now been considered warrant any change 
in or modification of such order. All contentions and 
objections not specifically discussed herein have been 
considered and found either without basis in law or 
support in fact, but are not sufficiently material to 
warrant individual treatment or have been adequately 
disposed of otherwise, 


(2) Apart from our consideration of the applications for 
rehearing, further consideration of said Opinion No. 
| 295 indicates that it should be amended as hereinafter 
| ordered to include an omission therefrom. 
The Commission orders: 
(A) The aforementioned Opinion No. 295, as issued on 
October 2, 1956, is hereby amended to add the follow- 
ing, which shall follow page 7 thereof (mimeo. ed.): 
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‘‘In addition to the standard form of service agree- 
ment, dated September 30, 1952, between United 
and Southern Natural Gas Company, which has been 
previously discussed, there was also in effect on 
September 30, 1955, another agreement between 
United and Southern Natural, dated May 7, 1951. 
The latter is also a so-called ‘pre-existing contract’ 
covering the sale of gas produced in the Carthage 
(Texas) Field and in the Floyd Field in Louisiana, 
which, pursuant to section 154.85 of the Commis- 
sion’s Regulations, has been restated. So far as 
this record shows, Southern Natural continued to 
pay the rates and charges provided in the contract 
of May 7, 1951, until August 3, 1952, when United’s 
conversion tariff, submitted in compliance with the 
Commission’s Order No. 144, Docket No. R-107, be- 
came effective. The conversion tariff so filed oc- 
casioned a change in the rates previously paid United 
by Southern Natural under this contract. Since 
that time Southern Natural has continued to pay 
the rates provided in the applicable rate schedules 
effective from time to time as set forth in United’s 
FPC Gas Tariff filed with the Commission. 


‘<The contract of May 7, 1951, between United and 
Southern Natural was superseded in its entirety 
by a new agreement between these parties, dated 
November 1, 1955, which is in United’s standard 
form of service agreement and contains the stand- 
ard pricing provision heretofore discussed. The 
agreement of November 1, 1955, was subsequently 
superseded by the presently effective agreement be- 
tween these parties dated March 8, 1956, which is also 
in the standard form of United and contains the 
standard pricing provision.”’ 
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(B) The applications for rehearing of our Opinion’ No. 295 
and accompanying order-as filed on October 26,-1956, 
by “Mississippi-‘Valley’Gas Company, the City” of 
Mezbphis;"'andthe’ Mertiphis ‘Light,Gas" and’ Water 
Division, ‘jointly, and Willmut Gas*and' Oil Company 
are each hereby denied. *' 

By the’Commission: © 

Lzox M. Fuquay, ' 
Leon M. Fuquay, 
Secretary. >- 
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QUESTIONS PRESENTED 


1. Whether under the Natural Gas Act the Federal 
Power Commission has jurisdiction to accept for filing and 
permit to become effective rate schedules submitted 
unilaterally by a natural gas company proposing increases 
in its rates for sales of natural gas for resale when the 
existing rates are contained in contracts between the 
natural gas company and its purchasers, filed with the 
Commission as rate schedules, and the purchasers have not 
agreed to the proposed increases, assuming, arguendo, that 
the purchasers have agreed to procedures for the filing of 
such proposals under the misconception that the Act pro- 
vided for the unilateral filing of proposals to increase con- 
tract rates. 


2. Whether under the Natural Gas Act the Federal Power 
Commission has jurisdiction to accept for filing and permit 
to become effective rate schedules submitted by a natural 
gas company proposing increases in its rates for sales of 
natural gas for resale when the existing rates are con- 
tained in contracts between the natural gas company and its 
purchasers, filed with the Commission as rate schedules, 
and the purchasers have not agreed to the proposed in- 
creases or to the filing of proposals by the natural gas com- 
pany to increase contract rates. 

















A. The Proceedings In The Commission 
B. The Contracts Involved, As Interpreted By The 


©. The Commission’s Opinion And Order 
Statutes And Regulations Involved 
Points On Which Petitioners Rely 


I. The Natural Gas Act Does Not Anthorize 
Natural Gas Companies To File And Does Not 
Confer Jurisdiction On the Commission To Con- 
sider Proposals To Increase Contract Rates, 
And Parties To A Natural Gas Rate Contract 
Cannot By Their Agreement Create Rate- 
Change Procedures Not Authorized By Con- 


A. United’s Filing Is Only A Proposal 


B. The Mobile Case Establishes That Section 4 
Of The Act Does Not Authorize The Filing 
Of Rate Increase Proposals Nor The Con- 
sideration Of Them By The Commission .. 


. Parties Cannot By Their Rate Contracis 
Create Rate-Change Procedures For Obtain- 
ing Rate Increases By The Filing Of Pro- 

Where eae Has Not Authorized 
uch Proposals And Has Conferred No Juris- 
On The Commission To Consider such 
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IN THE 


United States Court of Appeals 


For tHe Disteicr or CoLtumsima Cincurr 
No. 13,666 


Mempnis Licut, Gas anp Water Drvision; Crry or 
Mempnis, TENNESSEE; aND Mussissiprr Valizy Gas 
Company, Petitioners, 

Vv. 


FevrraL Powese Commission, Respondent 
Untrep Gas Pree Love Company; Texas Gas Transmission 
Corporation; aNp Sournzeen Narogza, Gas Company, 
Intervenors 


On Petition to Review Orders of the Federal Power Commission 


BRIEF FOR PETITIONERS 


[a aEEEEEEEERee 


Petitioners, Memphis Light, Gas and Water Division and 
the City of Memphis (hereinafter jointly referred to as 
‘‘Memphis”) and Mississippi Valley Gas Company (here- 
inafter ‘‘Mississippi’’) seek review under Section 19 (b) 
of the Natural Gas Act (15 U.S.C. § 717 r (b)) of Opinion 
No. 295 and order issued October 2, 1956 by the Federal 
Power Commission (hereinafter ‘‘Commission’’) in a pro- 
ceeding before it styled ‘In the Matter of United Gas Pipe ~ 
Line Company, Docket No. G-9547’’, and of an order issued 
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November 23, 1956 in the same proceeding denying a joint 
application for rehearing, timely filed by Petitioners, of 
the October 2, 1956 opinion and order. 


By the order issued October 2, 1956, accompanying Opin- 
ion No. 295, the Commission denied separate motions filed 
by Memphis and Mississippi to reject, cancel and dismiss 
unilateral proposals filed by United Gas Pipe Line Com- 
pany (hereinafter ‘‘United’’) to increase contract rates for 
the sales of natural gas for resale in interstate commerce 
to Mississippi and Petitioners’ suppliers of natural gas, 
Texas Gas Transmission Corporation (hereinafter ‘‘Texas 
Gas’’) and Southern Natural Gas Company (hereinafter 
“Southern Natural’’) ; to prohibit the proposed changes in 
contract rates from becoming effective; and, where neces- 
sary, to require United to make appropriate refunds. 


_ Following denial of the joint application for rehearing, 
Petitioners filed a joint petition for review. United, Texas 
Gas and Southern Natural, without objection from Peti- 


tioners, each have been permitted by orders of this Court 
to intervene in these review proceedings in support of the 
Commission’s denial of the motions to reject, cancel and 
dismiss. 


STATEMENT OF THE CASE 
A. The Proceedings In the Commission — 
_ Memphis Light, Gas and Water Division (hereinafter 
‘‘Division’’ when referred to independently of the City of 
Memphis) is 2 division and agency of the City of Memphis, 
Tennessee. Among other things, the Division owns and 
operates a gas distribution system for the distribution and 
sale of natural gas throughout the City of Memphis and in 
Shelby County, Tennessee, to approximately one-half mil- 
lion domestic, commercial and industrial consumers. To 
meet the needs of these consumers, the Division buys its 
entire natural gas requirements from Texas Gas Transmis- 
sicn Corporation, an interstate natural gas pipeline com- 
pany, which, in turn, obtains substantial volumes of natural 
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gas from United and from other sources to meet the re- 
quirements of the Division and Texas Gas’ other customers 
(R. 2391). The most important and largest item affecting 
rates charged by Texas Gas to the Division and other cus- 
tomers is the cost incurred by Texas Gas in purchasing its 
supplies of gas from United and other sources, and, by 
order issued November 17, 1955 in Texas Gas Transmission 
Corporation, Docket No. G-2017, 14 F.P.C. ...., the cus- 
tomers of Texas Gas, including the Division, with the ap- 
proval of the Commission, agreed to reimburse Texas Gas 
for increases in cost of gas purchased as might result from 
the proceedings here involved. Additionally, in another 
proceeding, styled ‘Texas Gas Transmission Corporation, 
Docket No. G-10751”, Texas Gas is seeking to increase its 
rates and charges to the Division and its other customers to 
secure reimbursement for other increased purchased gas 
costs from its suppliers. 


Mississippi is a natural gas distribution company en- 
gaged in the distribution and sale of natural gas locally to 
domestic, commercial and industrial consumers in Jackson, 
Bolton, Edwards, Raymond, and adjoining environs in 
Hinds County, Mississippi. It purchases substantial 
volumes of its natural gas supply directly from United and 
indirectly from United through purchases from Texas Gas 
and Southern Natural Gas Company, another interstate 
natural gas pipeline company (R. 2427-2428). 

At the times pertinent to the disposition of the issues on 
this review, Texas Gas, Mississippi and Southern Natural 
purchased natural gas from United under long-term con- 
tracts, called ‘“‘service agreements’’ under the Commis- 
sion’s regulations,’ all of which still had substantial periods 


2 References to the record (R. ) are to the record as certified 
by the Commission. Portions which the parties designate will be 
printed in a Joint Appendix with the certified record page numbers 
shown prominently. 


2 Sections 154.12 and 154.85 of the Commission’s Regulations under 
the Natural Gas Act (18 C.F.R. 154.12, 154.85). 
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to run and were on file with the Commission, at rates agreed 
to by the parties to the contracts and approved by the Com- 
mission in Opinion No. 277 and accompanying order issued 
November 2, 1954 (In the Matter of Umited Gas Pipe Line 
Company, 13 F-P.C. ....). According to the Commission 
{R. 2779, note 2), the pertinent agreements with Mississippi 
are dated March 25, 1955 (R. 1314-1335), with Southern 
Natural are dated May 7, 1951 and September 30, 1952 (RB. 
1579-1615, 1639-1643), and with Texas Gas are dated April 
16, 1945 and August 11, 1952 (R. 1825-1885, 1886-1888). 

| On September 30, 1955, United, purporting to act under 
the authority of Section 4 (d) of the Natural Gas Act (Act) 
(15 U.S.C. § 717c),* filed proposals to increase its contract 
rates for sales of natural gas for resale; subject to the Com- 
mission’s jurisdiction, approximately $9,978,000 annually 
(R. 2379). These proposals involved annual increases to 
Mississippi, Texas Gas and Southern Natural of $872,152, 
$1,134,776 and $1,201,784, respectively. 

Except for the proposed increased rates for natural gas 
sold by United for resale for industrial use, as to which the 
Commission is without authority to suspend (Section 4 (e) 
of the Act), and which it permitted to become effective No- 
vember 1, 1955, 30 days after they were filed, the Commis- 
sion suspended the proposed increased rates for the five- 
month period provided by the Act, until April 1, 1956, and 
entered upon a hearing to determine the lawfulness of all of 
the proposed increased rates (R. 2379, 2776-2777). 


The Division, Mississippi, Texas Gas and Southern 
Natural each filed petitions to intervene in the proceedings 
(RB. 2386, 2390, 2427, 2434) and by order issued January 31, 
1956 the Commission permitted each of them to intervene 
(R. 2473). The City of Memphis, however, filed a Notice 
of Intervention (R. 2395) as authorized by the Commission’s 


| Section 4(d) provides that changes in filed rates and charges may 
after 





B) 


Rules, and automatically became a party-intervenor to the 
proceeding.* 


Hearings began in January, 1956, and were in progress 
when on February 27, 1956 in United Gas Pipe Line Com- 
pany v. Mobile Gas Service Corporation, 350 U.S. 332, the 
United States Supreme Court held that Section 4 (d) of the 
Natural Gas Act does not provide for the ‘‘filing of ‘pro- 
posals’ ’’ to change contract rates but provides only for the 
filing of notices of specific, new rates which the seller and 
purchaser have mutually agreed upon (350 U.S. 342, 343, 
344). 


Thereafter, on March 22 and 28, 1956, respectively, 
Mississippi and the Division jointly with the City of 
Memphis filed separate motions (R. 2485-2497, 2516-2527) : 

(1) To reject, cancel and dismiss United’s proposals 
to increase the contract rates with Mississippi, Texas 
Gas and Southern Natural; 


(2) To prohibit the proposed increases from becom- 
ing effective on April 1, 1956, the end of the suspension 
period; and 

(3) To require United to make refund to Mississippi 
of the increased rates for sales of natural gas for re- 
sale for industrial use only which had been permitted 
to become effective without suspension on November 
1, 1955. 


Each of the motions was made upon the ground that 
United’s proposals constituted an attempt unilaterally to 
increase contract rates to customers who had not consented 
to the payment of the proposed higher rates; that under 
the construction of the Act announced by the Supreme Court 


«Section 1.8 of the Commission’s Rules of Practice and Procedure 
provides that municipalities having the power to regulate rates may 
intervene by merely filing a notice of intervention. The City of 
Memphis has the power to regulate the rates of the Division (R. 2395). 
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in the Mobile case, supra, United had no right to propose in- 
creases in contract rates under Section 4 of the Act; and 
that the Commission had no jurisdiction and authority to 
accept and grant United’s proposals under that section for 
@ unilateral increase in contract rates. 


_ Answers were filed by United, Texas Gas and Southern 
Natural in opposition to the motions (R. 2498-2515, 2536- 
2049, 2947, 2967, 2575-2601). Oral argument was held May 
29, 1956 (R. 5-159, 2761). 


B. The Contracts Involved, As Interpreted By The Pipeline Companies 


With the exception of two contracts, each of the contracts 
here involved contains the following provision (R. 1316, 
1321, 1328, 1641, 1887) : 


“‘All gas delivered hereunder shall be paid for by 
Buyer under Seller’s rate schedules [here is inserted 
the appropriate rate schedule designation], or any ef- 
fective superseding rate schedules on file with the 
Federal Power Commission.’* 


Relying on this provision, in their answers to the motions 
and in oral argument, United, Texas Gas and Southern 
Natural contended that this provision must be construed, 
interpreted, and a meaning attributed to it in accordance 
with the misconception generally held by the Commission 
and the gas industry prior to the Mobile decision as to the 
scheme of regulation for the effectuation of rate changes 
provided by Sections 4 and 5 of the Act.* 


‘5 The contracts dated April 16, 1945 (R. 1826) with Texas Gas and 
May 7, 1951 (R. 1580) with Southern Natural, as will be shown here- 
inafter, do not contain this provision. Consequently, even under the 
Commission’s interpretation of the quoted provision, these contracts are 
not subject to unilateral change. The Commission, however, held that 
United could unilaterally propose a change in the contract rate in- 
volved in the April 16, 1945 and May 7, 1951 contracts, apparently 
overlooking the absence of the quoted provision from these contracts. 


6 As United put it in its Motion to Intervene in this Court (pp. 5-6), 
the provision must be read “in the context and light of the understand- 
ing then generally existent and prevalent that Section 4(d) of the 
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United asserted (R. 2506, 2590) that prior to the Mobile 
case-and at the time its contracts were made it “‘was gen- 
erally considered and accepted, United included, that rates 
provided in a contract were subject to change by a filing 
under Section 4 (d)”; that ‘“‘the Commission recognized 
and approved the generally accepted understanding that 
natural gas companies had the right to file the proposals 
for rate increases’? which, United said, “explains the 
manner of the meeting of the minds as to the meaning of 
the Service Agreements ***’’ (R. 2715) ; and that the pro- 
vision quoted above “was offered and understood in the 
gloss of United’s contentions and understanding in the 
Mobile and Tyler cases’’ (R. 2508, 2594). 


In the Mobile case, the Court said that United and the 
Commission had misconceived the Act ‘‘as setting up two 
separate and distinct ‘procedures’ for changing rates: (1) 
the ‘hearing and order’ procedure of § 5 (a) under which 
the Commission may determine existing rates to be un- 
reasonable and order changes to be made; and (2) the ‘filed- 
rate’ procedure of § 4 (d) and (e) under which the natural 
gas company may initiate changes, in which event the Com- 
mission’s only concern is with the reasonableness of the new 
rate’’ (350 U.S. at 340).” 


Texas Gas, in full agreement with United’s construction 
of the pricing provision, filed responses to Petitioner’s 
motions (R. 2549, 2569) in which Texas Gas merely adopted 
the following statement by United in its answer to Missis- 
sippi’s motion that: 


Oo — 
Act provided a method with effective notice for the effectuation of a 
change of rates * * * and that such Service Agreements must be con- 
strued in such light rather than in the light of the decisions subsequently 
rendered by the United States Supreme Court in the cases of United 
Gas Pipe Line Company vs. Mobile Gas Service Corporation (1956), 
350 U.S. 332, and Federal Power Commission vs. Sierra Pacific Power 
Company (1956), 350 U.S. 348 * * 


7 Sections 4(d) and (e) the Court held (850 U.S. 342) do not provide 
for the fiing of proposals to change rates but only the filing of notice 
of new rates that have been agreed to by the purchaser. 
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“Tt was and is the intent and meaning of such lan- 
guage (i.e., the pricing provision), and was so under- 
stood by the parties, that such provision contemplated 
freedom and right by United as Seller to file with the 
Federal Power Commission, pursuant to Section 4 (d) 
of the Act, notice of change in rates * * * with conse- 
guent freedom and right in Mississippi Valley, Texas 
Gas, Southern Natural and all others similarly situated 
to oppose and contest both the propriety and lawful- 
ness of the noticed change in rates. * * *.’” 


And during the course of the oral argument Texas Gas 
summed up its position in the following colloquy between 
Commissioner Digby and counsel for Texas Gas (R. 129): 


“Commissioner Digby: Mr. Boland, I understand 

you, I believe, to say that Texas Gas Transmission 

_ Company in entering into this service agreement with 

_ United Gas Pipe Line Company, did so with the under- 

_ standing that United would have a right to file proposed 

| Increases under section 4 in accordance and subject 
to the effective tariffs on file? 


“*Mr. Boland: I think that is basically what I have 


_ said, Judge. Iam not quibbling. We say that the lan- 

| guage in the form of service agreement in United’s form 

_ of service agreement, as far as Texas Gas is concerned, 
clearly contemplated the right from time to time in 
United to file for a change in rate under section 4 of 
the Natural Gas Act.’’ 


And Southern Natural’s counsel, in the oral argument, 
also in accord with United (R. 2536-2541), summed up its 
interpretation of the provision quoted above as follows 
(RB. 133): 


_ “es United’s service agreements *** clearly con- 

template that the Seller may submit to the Commission 
_ under Section 4 (d) changes in rates with the Com- 
| Mission acting as the arbitrator between the parties 
under its powers granted by Sections 4 (d) and (e), 


* Throughout this brief, unless otherwise stated, parentheses and italics 
are supplied. 
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and in accordance with the standards established by 
Sections 4 (a) and 4(b) of the Act. *** Under United’s 
form of service agreement the filing of such a change 
does not violate the contract, but is made pursuant to 
the exercise of rights created by the contract.”’ 


Therefore, United, Texas Gas and Southern Natural con- 
tended (R. 2539-2540, 2569, 2581-2582, 2592-2594) that the 
pricing provision, construed in the light of their miscon- 
ception of the scheme of regulation provided by the Act,° 
amounted to a grant of power to United to propose changes 
in contract rates notwithstanding the lack of agreement of 
the purchasers to the new rate. 


C. The Commission’s Opinion And Order 


Following the oral argument, on October 2, 1956, the Com- 
mission issued its Opinion No. 295 and order, which are 
here on review, denying the motions of Petitioners. The 
Commission concurred in the position of United, Texas 
Gas and Southern Natural that the motions presented only 


an issue as to the proper construction of the quoted terms 
of the contracts; that the parties to the contracts had as- 
sented to a procedure for the filing of unilateral proposals 
for increases in contract rates under Section 4 (d) of the 
Act by United; and that the decision of the Supreme Court 
in the Mobile case, supra, was not in point since the con- 
tract there involved did not contain such assent (R. 2778, 
2779, 2780-2781). 


The Commission clearly and explicitly recognized that 
United’s filing was nothing more. than a proposal for in- 
ereased rates. But the Commission said (R. 2784): “Under 
the Mobile and Sierra decisions, parties may still agree be- 
tween themselves to the filing of changes in rates such as 
proposed by United in this proceeding”’ and ‘‘United’s pro- 


®I.e., that Section 4(d) provided a procedure whereby the seller at 
any time, upon its sole volition, could file a proposal for an increase 
in contract rates which the purchasers had freedom and right to oppose 
and which contest the Commission would arbitrate. 
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posal for increased rates in this proceeding does not 
constitute a prohibited unilateral change of a contract, 
for the contract language supplies the purchaser’s assent 
to United’s filing of a change in rates”. 


Subsequently, following denial of a timely application for 
rehearing, Petitioners filed their joint petition for review 
in this Court. 

STATUTES AND REGULATIONS INVOLVED 

‘Pamphlet copies of the Natural Gas Act and the Com- 
mission’s Regulations under the Act will be lodged with the 


Clerk for the convenience of the Court in lieu of printing 
parts thereof in an Appendix to this Brief. 


POINTS ON WHICH PETITIONERS RELY 


1. The Commission erred in holding that United had the 
right and power to file its proposals to increase the contract 
rates with Mississippi, Texas Gas and Southern Natural 


pursuant to the provisions of Section 4 (d) of the Act. 


2. The Commission erred in holding that the instant pro- 
ceeding to investigate the lawfulness of proposals for 
changes in rates rather than the lawfulness of agreed-to 
changes in rates was properly instituted under Section 4 (e) 
of the Act. 


3. The Commission erred in construing the terms of the 
eontracts with Mississippi, Texas Gas and Southern 
Natural as conferring upon United the right to propose 
increases in contract rates under Section 4 (d) of the Act. 


4, The Commission erred in holding that, under the 
Natural Gas Act, an agreement between the parties to a 
natural gas rate contract can confer upon the seller the 


10The Sierra case was a companion case arising under the rate 
provisions of the Federal Power Act, decided by the Supreme Court 
on the same day, in which the Court reached the same result it had 
reached in the Mobile caze. Federal Power Commission v. Sierra 
Pacific Power Company, 350 U. S. 348, affirming 96 U. S. App. D. C. 
140, 223 F. 2d 605. 5 
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right to file with the Commission a proposal for a unilateral 
change in rates and upon the Commission jurisdiction to 
consider the proposal under Section 4 (d) of the Act. 


SUMMARY OF ARGUMENT 
L. 


The Commission’s opinion is based upon a construc- 
tion of the pricing provision in the rate contracts between 
United and its customers. The construction adopts the in- 
terpretation of the contracts by the pipeline parties, viz., 
that United’s customers agreed upon a procedure by which 
United could obtain rate increases by filing proposals with 
the Commission, with right in the customers to oppose such 
proposals in Commission hearings, and with the Commis- 
sion sitting as arbitrator to grant such increase as it found 
to be reasonable. Neither the Commission nor any party 
contends that there has been agreement to the rates sought 
by United, but only to the administrative procedure for ob- 
taining them. 

The Mobile ease clearly holds that the Natural Gas Act 
authorizes no such administrative procedure as the Com- 
mission held the pipeline companies agreed upon. The Act 
grants no power to natural gas companies to change their 
contract rates. Section 4, under which United purported 
to act, is not a rate-changing procedure at all, but empowers 
the Commission only to review existing rates. It does not 
provide procedures for the filing of proposals or for their 
consideration by the Commission. New contract rates come 
into existence—become existing rates—only when they have 
been agreed upon by both parties to the contract. 

Therefore, since there is no agreement upon United’s 
proposed rates, United has no power to make the change, 
and the Commission has no jurisdiction to entertain the 
proceedings upon United’s contested proposal for a rate in- 
crease and no power to grant a change in rates upon that 
proposal. 

Since the Natural Gas Act provides no administrative 
procedures for the filing of proposals for rate inCreases, 














12 


and confers no jurisdiction upon the Commission to enter- 
tain and grant such proposals, then the contracting parties 
could not by their agreement create stat procedures and 
such jurisdiction. 

The Commission’s opinion reaches an erroneous result 
because it treats the issue as one of contract construction 
alone and ignores the construction given to the applicable 
provisions of the Natural Gas Act in the Mobile decision. 

I. 

|The contracts in the instant case are not distinguish- 
able from the contract involved in the Mobile case and 
for this reason, too, rejection of United’s proposals was 
required. Two of the contracts did not contain the ‘‘ef- 
fective superseding rate schedule’’ provision and were, 
therefore, factually indistinguishable from the Mobile con- 
tract. As for the instant contracts that contained an ex- 
press agreement to pay under “‘effective superseding rate 
schedules,” the Mobile contract was not distinguishable be- 
cause it contained an implied agreement to the same effect. 
Such agreement was implied from the fact that the Mobile 
rates were subject to modification upward or downward by 
exercise of the Commission’s regulatory powers, and, when 
so modified, the new rates would be “effective superseding 
rate schedules.”’ 

Furthermore, the same conceptions of law, which it is 
claimed, in the instant case created an agreement to 
United’s filing of proposals for rate increases, also existed 
when the Mobile contract was signed. So the same warrant 
exists for implying such a procedural agreement into the 
Mobile contract as into the present ones. 

‘When the Mobile contract is thus read together with the 
provisions necessarily implied into it, it becomes identical 
for all practical purposes with the instant contracts. 


IIT. 


‘While the Commission’s construction of United’s rate 
contracts has been assumed in Points I and I to be 
correct, it is actually not so. 
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There nowhere appears in the contracts any agreement 
upon procedures for filing of proposals; the only agreement 
was to pay rates made effective in a legal manner. The 
parties’ misconception of law regarding the practice of 
filing proposals was simply a mutual misconception. It was 
not an agreement granting a right to file proposals. Had the 
parties intended such a grant, United knew how to and 
would have spelled it out in its rate contracts. 


ARGUMENT 
1. 

THE NATURAL GAS ACT DOES NOT AUTHORIZE NATURAL GAS COM- 
PANIES TO FILE AND DOES NOT CONFER JURISDICTION ON THE 
COMMISSION TO CONSIDER PROPOSALS TO INCREASE CONTRACT 
RATES, AND PARTIES TO A NATURAL GAS RATE CONTRACT CAN- 
NOT BY THEIR AGREEMENT CREATE RATE-CHANGE PROCEDURES 
NOT AUTHORIZED BY CONGRESS. 

The Commission conceived the issue posed by Petitioners’ 
motions as presenting a question of the construction of the 
terms of contracts rather than presenting a question of 
statutory construction. Thus, the Commission said (R. 
2779) : 


‘<Our concern, therefore, is with the service agree- 
ments (contracts) between United and its customers as 
in effect at that date and whether thereunder United 
had the ‘power to make’ the change in rates.” (paren- 
theses the Commission’s; footnotes omitted) 


The Commission resolved this issue by construing the 
contracts as containing assent by the contracting parties to 
United’s filing of unilateral proposals to change its contract 
rates under Section 4 (d) of the Act, and held that those 
contracts granted United the power to file proposals under 
Section 4 (d). But the Commission misconceived the issue 
raised by the Motions to Dismiss United’s filing. The real 
issue is whether the Natural Gas Act provides procedures 
for the filing of such unilateral proposals as United has 
filed in this case. If no such procedures are authorized by 
the Act, then the Commission has no jurisdiction to enter- 
tain them, regardless of what the parties agreed to. 
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‘The Commission viewed the Mobile case as presenting 
only a question of contract construction (R. 2778) and 
undertook to distinguish that case from this one on the 
ground that the agreement involved in the Mobile case did 
not grant United the power to file proposals under Section 
4 (d). 


It is understandably difficult for the Commission to dis- 
eard the erroneous concepts so long held regarding the 
scheme of regulation provided by Sections 4 (d) and 5 (a) 
of the Act and to adjust itself to the meaning of those sec- 
tions as clearly laid out by the Supreme Court in the Mobile 
ease. But the fact remains that the Supreme Court did not 
grant certiorari in the Mobide case in order to construe one 
rate contract. The Supreme Court consented to review the 
case “‘because of the importance of this question in the ad- 
ministration of the Natural Gas Act’’ (350 U.S. at 337). 
And the question to which the Supreme Court had reference 
it stated plainly was (350 US. at 337): 


'“golely one of the proper interpretation of the Natural 
Gas Act °°°”. 


In the Mobile case the basis of the holding was the Court’s 
analysis of the purposes and intent of Sections 4 (d) and 
5 (2) of the Act, not the terms of the contract involved as 
the Commission erroneously believed. Indeed, the body of 
the Court’s opinion is devoted almost entirely to an analysis 
and exposition of the scheme of regulation that Congress 
established under Sections 4 and 5 of the Act and of an 
analysis and exposition of the Commission’s erroneous view 
of that scheme of regulation which the Commission held for 
almost two decades. 


A. United's filing is only a proposal 
In considering the Mobile case, a vital and decisive point 
to be remembered is that the Commission, United, Texas 
Gas and Southern Natural do not claim that there has been 
mutual agreement between United and the purchasers upon 
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the new rates proposed by United. The agreement as- 
serted by the Commission, United, Texas Gas and Southern 
Natural is only that United may file for a change, or may 
file a proposed change, which means the same thing, and 
that Texas Gas and Southern Natural have a right to op- 
pose the proposed change. Or, to put it another way, the 
claimed agreement relates not to the rate increases them- 
selves, but to the procedure to be followed in obtaining 
them. Indeed, Southern Natural and Texas Gas, as well as 
Mississippi, and many other customers, intervened in the 
proceedings before the Commission in opposition to the 
proposed increases, as they concededly have the right to do 
under the Commission’s interpretation of the contracts (R. 
2473-2474). 


No one claims to have understood the pricing provision of 
the contracts to constitute, or even imply, that the pur- 
chasers were binding themselves blindly to assent to any 
rate increase that United might unilaterally, and possibly 
arbitrarily, decide to impose on the purchasers in the fature. 
Rather, the claimed agreement was, in effect, as Southern 
Natural states (R. 133), to abide by an arbitration pro- 
cedure which they thought the Act provided—a procedure 
whereby United in its unilateral discretion could file a pro- 
posed increase at any time under Section 4 (d), which would 
be subject to opposition by United’s customers, and would 
eventuate in a Commission order, after hearing, granting 
so much of the increase as the Commission found just and 
reasonable effective retroactively to the date the proposed 
rate was permitted to go into effect subject to refund. So, 
the Commission correctly described United’s filimgs in 
Opinion No. 295 as “United’s proposal for increased rates’’ 
(R. 2784), and when it suspended the filings as “‘its pro- 
posed rate increase” (R. 2379). 


Bearing in mind this vital point that “the changes con- 
templated by the agreements were unilateral changes to be 
proposed by United’’ (Opinion No. 295, R. 2781) and that 
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the proposed new rates were in no sense agreed-upon rates, 
it is immediately apparent from a review of the Mobile 
case that it is directly and completely decisive of the issues 
in this case. 


B. The Mobile Case establishes that Section 4 of the Act does not 
authorize the filing of rate increase proposals nor the con- 
sideration of them by the Commission. 

‘The Mobile case establishes that the Natural Gas Act 
makes no provision for the filing of proposals for rate in- 
creases; does not provide for the kind of administrative 
procedure which the Commission held United’s rate con- 
tracts contemplated; does not establish an arbitration-type 
proceeding; does not empower the Commission to act as a 
rate arbitrator; and does not give the Commission, in a 
Section 4 proceeding, the power to grant rate increases. 


In the Mobile case, the Supreme Court first takes up and 
rejects the argument there advanced by United and the 
Commission that Section 4 (d) authorizes natural gas com- 
panies unilaterally to change their rate contracts ‘‘simply 
by filing a new schedule of rates, to go into effect in no less 
than thirty days” (350 U.S. at 339). ‘‘ On its face, however’’, 
the Supreme Court said (ibid), ‘‘§ 4 (d) is simply a prohibi- 
tion, not a grant of power.’’ The function of Section 4 (d), 
the Supreme Court held (350 U.S. at 340) is only to pro- 
hibit natural gas companies from changing their rate con- 
tracts “without giving the required notice to the Commis- 

on”. In other words, even where the parties agreed to 
new rates, such new rates cannot be changed without notice 
to the Commission. 


This construction of Section 4 (d) is, of course, not de- 
pendent upon the terms of the rate contract between United 
and Mobile Gas Service Corporation. It is applicable under 
all circumstances, whatever the terms of the rate contracts 
may be. 

The clash between the Commission’s holding in this case 
and the Mobile case becomes clear when consideration is 
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given to the Court’s rejection of United’s and the Com- 
mission’s argument that Sections 4 (d) and 5 (a) set up 
(350 U.S. at 340) : 


‘‘two separate and distinct ‘procedures’ for changing 
rates: (1) the ‘hearing and order’ procedure of § 5 (a) 
under which the Commission may determine emstmg 
rates to be unreasonable and order changes to be made; 
and (2) the ‘filed-rate’ procedure of § 4 (d) and (e) 
under which the natural gas company may initiate 
changes, in which event the Commission’s only concern 
is with the reasonableness of the new rate. °**”’ 
(italics the Court’s). 


The “filed-rate” procedure thus rejected by the Supreme 
Court is the identical procedure which United has followed 
in this case and which the Commission has upheld in its 
opinion and order here on review. 


Rejecting the analysis of Sections 4 (d) and (e) and 5 (a) 
by United and the Commission, the Supreme Court said 
(350 U.S. at 340-341) : 


‘““Moreover, the very premise that §§ 4 (d) and (e) 
and 5 (a) are alternative rate-changing ‘procedures’ 
is itself based on a misconception of the structure of 
the Act. These sections are simply parts of a single 
statutory scheme under which all rates are established 
initially by the natural gas companies, by contract or 
otherwise, and all rates are subject to being modified 
by the Commission upon a finding that they are unlaw- 
ful. The Act merely defines the review powers of the 
Commission and imposes such duties on natural gas 
companies as are necessary to effectuate those powers; 
it purports neither to grant nor to define the «mitral 
rate-setting powers of natural gas companies.”’ 


Continuing, the Supreme Court said (350 U.S. at 341): 


‘The powers of the Commission are defined by §§ 
4 (e) and 5 (a). The basic power of the Commission 
is that given it by § 5 (a) to set aside and modify any 
rate or contract which it determines, after hearing, to 
be ‘unjust, unreasonable, unduly discriminatory, or 
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preferential’. This is neither a ‘rate-making’ nor a 
‘rate-changing’ procedure. It ts simply the power to re- 
view rates and contracts made in the first instance by 
natural gas companies and, if they are determined to 
be unlawful, to remedy them. Section 5 (a) would of 
its own force apply to all the rates of a natural gas 
‘company, whether long-established or newly changed, 
but in the latter case the power is further implemented 
by § 4 (e). All that $4 (e) does, however, is to add to 
this basic power, in the case of a newly changed rate 
‘or contract (except Gndustrial’? rates), the farther 
‘powers (1) to preserve the status quo pending review 
‘of the new rate by suspending its operation for a 
limited period, and (2) thereafter to make its order 
retroactive, by means of the refund procedure, to the 
date the change became effective. The scope and pur- 
pose of the Commission’s review remain the same—to 
determine whether the rate fixed by the natural gas 
-eompany is lawful.”’ (Parenthesis the Court’s). 


In this case, the Commission is obviously going beyond 
its power to “review rates and contracts.” It is engaged in 
a “‘rate-changing procedure”, designed to lead to a finding 
of a new rate which the Commission considers reasonable, 
and to result in an order which itself effects a change in 
United’s rates. This is clearly a perseverance of the old 
eoncept of Section 4 (d) and (e) which was rejected by the 
Supreme Court. 


The following statement by the Court makes clear that 
the procedures for review of rates under Sections 4 and 5 
do not include procedures for consideration and granting 
of proposals such as filed by United in this case (350 US. 
at 342-343) : 

<<Seetion 4 (d) provides not for the filing of “pro- 
proposals’ but for notice to the Commission of any 
‘change *** made by’ a natural gas company, and the 
change is effected, if at all, not by an order of the Com- 
mission but solely by virtue of the natural gas com- 
pany’s own action. If the purported change is one the 
natural gas company has the power to make, the 
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‘change’ is completed upon compliance with the notice 
requirement and the new rate has the same force as any 
other rate—it can be set aside only upon being found 
unlawful by the Commission. It is thus no more a “pro- 
posed’ rate than any other rate, all of which are equally 
subject to Commission review. Likewise, no ‘proceed- 
ing’ is ‘initiated’ by a § 4 (d) filing. A proceeding to 
review the new rate may be initiated under § 4 (e), but, 
if so, it is initiated by the Commission in the same man- 
ner as @ proceeding under § 5 (a) to review any other 
rate, that is, upon complaint or its own motion. The 
only difference is the interim suspension power given 
by § 4 (e), but that in no way affects the character of 
the proceeding, which remains, like a § 5 (a) proceed- 
ing, simply a review by the Commission of a rate estab- 
lished by the natural gas company. In short, the Act 
provides no ‘procedure’ either for making or changing 
rates; it provides only for notice to the Commission 
of the rates established by natural gas companies and 
for review by the Commission of those rates.”’ 





If the Act provides no procedure for changing rates, then 
clearly the Commission has exceeded its authority in enter- 
taining United’s proposal for a change in rates. 


Summing up the consequences of its construction of the 
meaning and intent of Sections 4 (d) and (e) and 5 (a) 
upon the power of natural gas companies to make rates and 
contracts and to change them from time to time, the 
Supreme Court said (350 U.S. at 343-344) : 


‘‘The obvious implication is that, except as speci- 
fically limited by the Act, the rate-making powers of 
natural gas companies were to be no different from 
those they would possess in the absence of the Act: to 
establish ex parte, and change at will, the rates offered 
to prospective customers; or to fix by contract, and 
change only by mutual agreement, the rate agreed upon 
with a particular customer. No more is necessary to 
give full meaning to all the provisions of the Act: con- 
sistent with this, § 4 (d) means simply that no change 
—neither a unilateral change to an ex parte rate nor an 
agreed-upon change to a contract—can be made by a 
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natural gas company without the proper notice to the 
Commission. Hence there is nothing in the structure 
or purpose of the Act from which we can infer the 
right, not otherwise possessed and nowhere expressly 
given by the Act, of natural gas companies unilaterally 
to change their contracts.” 


Admittedly, we are here concerned with contract rates of 
present customers and not with “ex parte *** rates offered 
to prospective customers”. Such contract rates, the Su- 
preme Court’s construction of the Act makes clear, may be 
changed only by mutual agreement and the change must be 
an ‘‘ -upon change’’. The new rate is not brought 
into being by the filing of notice with the Commission; nor 
is it effectuated by a Commission order. It can only be 
born of the mutual agreement of the contracting parties 
and only when the new rate is consummated, complete and 
existing as between the parties to the contract can it be 
brought to the Commission for review under Section 4. This 
fact—that a change in contract rates can only be made by 
mutual agreement—answers the question posed by the 
Commission as to whether United had the ‘‘power to make”’ 
the changes in rates. United could have that power only if 
the change were agreed upon. United’s proposed change 
is not agreed upon, but contested by its customers; so it 
is not a change which United has the power to make. 

No agreements for rate change procedures based upon 
misconceptions as to the meaning and intent of the rate 
review provisions of the Act alter the requirement that 
changes in contract rates must be agreed upon prior to 
filing. Accordingly, in failing to recognize that the con- 
struction of the Act in the Mobile case was of general ap- 
plication to all contracts, the Commission has here com- 
mitted reversible error in denying the motions of the Peti- 
tioners and in failing to apply the interpretations of the 
Mobile case to the instant case. 
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C. Parties cannot by their rate contracts create rate-change pro- 
cedures for obtaining rate increases by the filing of propo- 
sals where Congress has not authorized such proposals and 
has conferred no jurisdiction on the Commission to consider 
such proposals. 

As we have just shown, the Mobile case construes Sec- 
tions 4 and 5 of the Act and the construction there enunci- 
ated precluded United’s filing of proposals to change con- 
tract rates. 


This construction was not related to the terms of any 
particular contract, and was certainly not restricted to the 
particular terms of the contract involved in the Mobile 
ease. Nonetheless, the Commission found authorization 
and justification for the filing of proposals in the terms of 
the contracts involved in this proceeding wherein the 
parties agreed to pay the rate in the “‘effective superseding 
rate schedules, on file with the Federal Power Commission’’ 
(R. 2780-2781). 


The Commission’s reasoning is as follows: when United 
and Southern Natural and Texas Gas entered into their 
respective rate contracts, they thought that Section 4 pro- 
vided a procedure for changing rates in accordance with the 
then accepted practice, viz., the filing of a unilateral pro- 
posal, followed usually by suspension, then by hearings, re- 
sulting in a munc pro tunc order granting all, or part, or 
none, of the proposed increase. Because the contracting 
parties were mutually laboring under this misconception of 
law, the reasoning apparently continues, this misconception 
entered into, and became a part of their contracts which thus 
‘“‘eranted’’ to United the power to file unilateral proposals 
for rate changes notwithstanding the absence in the Act of 
provision therefor. 


This reasoning reflects the Commission’s misconception 
of the issue presented here, and in the Mobile case, as one of 
contract interpretation rather than one of statutory con- 
struction. Since, however, the Supreme Court has held that 
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Congress has provided no administrative procedures for 
the filing and hearing of rate increase proposals and since 
Congress has not empowered the Commission to entertain 
and grant unilateral rate increase proposals, obviously pri- 
vate parties cannot by contract create such procedures and 
confer such authorization on the Commission. Still less, 
eould the parties create such procedures and jurisdiction 
simply because they erroneously conceived them to exist. 


‘This is so elementary that citation of cases would seem 
to burden this brief unduly. We refer, therefore, to only 
three cases which make it perfectly clear that statutory 
procedures cannot be created by private contract and that 
the jurisdiction of the Commission cannot be enlarged by 
agreements between the private parties beyond that pro- 
vided by Congress. 


‘In Federal Trade Commission v. Raladam Co., 283 US. 
643, 649, the Supreme Court, discussing the powers of ad- 
ministrative agencies, said: 

‘‘ Official powers cannot be extended beyond the terms 
and necessary implications of the grant. If broader 
powers be desirable, they must be conferred by Con- 
gress. 


' Also, in Stark v. Wickard, 321 U.S. 288, 309, the Supreme 
Court said: 

“When Congress passes an act empowering adminis- 
trative agencies to carry on governmental activities, 
the power of those agencies is circumscribed by the 
authority granted.”’ 


And see: East Ohio Gas Co. v. Federal Power Comm’n., 

173 F. 2d 429, 434-435, 84 U.S. App. D. C. 312, rev’d on 
other grounds 338 U-S. 464. 

- | he Commission’s error may be attributable not only to 

its failure to recognize that this case presented a question 

of statutory construction of general applicability just as 

Mobile, but also to the Commission’s apparent failure to 
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keep before it constantly the distinction between unilateral 
proposals to increase rates and mutually agreed-upon new 
rates. 


Thus, the Commission observes in its opinion (R. 2780) : 


“Tt is equally clear that it was the understanding 
and intent of the parties that the purchaser would pay 
the rates set out in the applicable rate schedules ef- 
fective from time to time and that changes could be 
made therein by United under the procedures estab- 
lished under Section 4 of the Act.” 


Stopping there, it would appear that the Commission con- 
sidered that the parties had agreed to the new rates. That 
they were not proposals at all, but were notices of new rates 
mutually agreed to by the parties. The Commission, how- 
ever, does not mean this for, in almost the next breath, the 
Commission says (BR. 2781) : 

“Tt follows too that the changes contemplated by the 
=e were unilateral changes to be proposed by 
ni 


So, it is clear that the reference to “‘changes”’ in the first 
instance is used synonomously with unilateral ‘changes to 
be proposed by United’. 


This same loose use of words that convey different mean- 
ings with reference to the same thing occurs a number of 
times in the Commission’s opinion. 


Reviewing the history of United’s rate contracts, the 
Commission says that the history (R. 2782) : 


“clearly evidences the intent, purpose and agreement 
of the parties that United should have the power to 
make filings with the Commission of changes in the 
rates and charges in effect from time to time.” 


This is, of course, a reference to the misconceived practice 
of making filings of rate change proposals under Section 
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4 as United had consistently done prior to the Mobile case 
and not to the filing of notices of agreed-upon rates. 


- Continuing its review of the history, the Commission 
says (R. 2783): 


‘cit can only be concluded that all other customers 
were of the belief that their agreements gave United 
the power to make umilateral changes in the existing 
rates.” - 


Here a different set of words is used to describe the same 

thing—the making of unilateral filings of proposals to 
change rates. No other conclusion is possible for in this 
instance and the one next preceding identical pricing pro- 
visions were discussed. 


The prime example appears in the very last sentence of 
the opinion where the Commission stated (R. 2784) : 


‘‘United’s proposal for increased rates in this pro- 
ceeding does not constitute a prohibited unilateral 
change of a contract, for the contract language supplies 
the purchaser ’s assent to United’s filing of a change In 
rates. 


_ Here in the very same sentence the “‘proposal for in- 

ereased rates’? is described as a “‘filing of a change in 
rates’? which might convey the idea that the filing was a 
notice of an agreed-to change contemplated by Section 4 
of the Act when, in fact, it is clear that the reference is not 
to an agreed-upon rate but to a unilateral proposal for in- 
creased rates which increased rates instead of being agreed 
to by the purchasers were in fact, being opposed by them in 
formal proceedings before the Commission. 


- Whatever the cause of the Commission’s error, however, 
whether it was the Commission’s misconception of the true 
effect and scope of the Mobile decision or its failure to 
differentiate carefully between a proposal to change con- 
tract rates and the filing of notice of an agreed-to change in 
rates, the fact remains that the only authority which the 
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Commission has found for the filing of rate increase pro- . 
posals is in the rate contracts of United, not in the Act it- 
self. Obviously, the parties by private contract cannot pro- 
vide what Congress did not legislate. Jurisdiction of the 
Commission can neither be enlarged nor circumscribed by 
agreements between private parties, nor may the Act be 
amended in such manner. 


The conclusion is, therefore, inescapable that the Mobile 
ease requires reversal of the Commission’s denial of the 
Petitioner’s motions. 


WL. 
THE COMMISSION ERRED ALSO IN DENYING THE MOTIONS FOR THE 
MOBILE CASE EVEN AS TO FACTS, IS NOT DISTINGUISHABLE. 
As noted above, the decision of the Supreme Court in the 
Mobile case was not based upon a construction of the con- 
tract there involved, but upon an interpretation of the 
scheme of regulation of the Natural Gas Act. It is the 


Supreme Court’s unanimous interpretation of the Act 
which is decisive of this case. Even as to the facts, how- 
ever, this case and the Mobile case are not validly dis- 
tinguishable. 


In the Mobile case, “Mobile *** obtained from United a 
10-year contract to supply gas for resale to Ideal at the 
equivalent of 10.7 cents per MCF, a rate substantially 
lower than that for other gas furnished by United. This 
contract was filed with the Federal Power Commission as 
an amendment to the general supply contracts between 
Mobile and United, and, with the approval of the Commis- 
sion, became a part of United’s filed schedules of rates and 
contracts” (350 U.S. at 336). 


The same, identical situation exists with respect to the 
contract dated May 7, 1951 between United and Southern 
Natural (R. 1579-1615) and the contract dated April 16, 
1945 between United and Texas Gas (R. 1826-1885). Neither 
of these contracts contain the provision relied on by the 
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Commission to distinguish this case from the Mobile case. 
The Commission, however, overlooking this, said (R. 2780) : 


‘<The provisions of the several service agreements 
between United, as seller, and Mississippi Valley, 
Southern Natural, Texas Gas and Willmut, as pur- 
chasers, are materially different from the aforemen- 
tioned agreement between United and Mobile which 
was the subject of consideration by the Supreme Court 

in the Mobile case. Unlike the contract between Mobile 
and United which was before the Court, the pertinent 
ents between United and Mississippi Valley, 
Southern Natural, Texas Gas and Willmut as in effect 
on September 30, 1955, do not fix an absolute or static 
rate. Rather, these latter agreements simply provide 
that the rate to be charged shall be the effective rate on 

file from time to time with the Commission.”’ 


Consequently, even on the Commission’s own view of the 
issue as one of contract interpretation, rather than of 
statute, the Commission, as to the May 7, 1951 and April 
16, 1945 contracts, erred in failing to apply the M obile case 
and in denying the motions as to these contracts. 

| Moreover, even as to the contracts that contained the “‘ef- 
fective superseding rate” provision, relied on so heavily 
by the Commission, the Commission erred on its own view 
of the issue for the Mobile case is indistinguishable on its 
facts. 


The Mobile contract rate was no more “‘static’”’ than any 
utility contract rate which is subject to regulation. No one 
ever doubted the power of the Federal Power Commission 
to modify that rate pursuant to invocation of its regulatory 
powers by the seller and valid exercise of its regulatory 
powers by the Commission. That power was expressly 
recognized in the Mobile decision (350 U.S. 341). 


- Upon such a modification of the original “static’’ rate, 
the new rate established by the Commission would be the 
only legal rate. Montana-Dakota U. Co. v. Northwestern 
P. S. Co., 341 U.S. 246. Such new rate would therefore be 
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an “effective superseding’’ rate, and United could and must 
charge such rate. Therefore, even in the “‘static” rate 
contract with Mobile there was an implied agreement, im- 
posed by the Act, that United could charge in accordance 
with ‘‘effective superseding rate schedules’”—meaning, of 
course, superseding rate schedules made effective in a 
lawful maner. 


This implied agreement was at least as much a part of 
the Mobile contract as the claimed agreement to United’s 
filing of rate increase proposals was a part of the contracts 
involved in the present case. The assent to proposals in 
these contracts was implied, not from the law, but from 
the parties’ mistake of law; while the implied agreement in 
the Mobile contract for payment of superseding rates 
legally made effective was actually the law. 


From the “‘effective superseding rate’”’ provision in the 
instant contracts the Commission read into those contracts 
an agreement concerning the filimg of proposals. That 
claimed agreement was born of the understanding and 
practices prevalent when those contracts were formed, be- 
tween 1945 and 1955. But the Mobile contract was entered 
into within the same period, in 1946. Therefore, any such 
implications applicable to the present contracts must of 
necessity be applicable to the Mobile contract also. 


The Commission has attempted to distinguish the instant 
contracts from the Mobile contract by pointing to the 
“effective superseding rate’’ provision in the present con- 
tracts and inferring from that an agreement for the filing 
of rate increase proposals on the grounds that such pro- 
cedure was in accord with prevailing conceptions. But 
where the Mobile contract contained by implication the 
same “effective superseding rate” provision, and was 
entered into under the same prevailing conceptions, there 
is no ground for distinction whatsoever. 
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For this reason, too, therefore, the Commission erred in 
denying the motions and the orders here on review must be 
reversed. 

Ml. 


THE PROVISIONS OF THE CONTRACTS RELIED ON BY THE COMMISSION 
ARE NOT SUSCEPTIBLE OF THE INTERPRETATION PLACED ON THEM. 
Up to this point, Petitioners have assumed, arguendo, 

that the provisions of the agreements providing for the 

payment of rates under “‘any effective superseding rate 
schedules on file with the Federal Power Commission’’ was 
properly construed by the Commission, in the light of the 
misconception of the scheme of regulation provided by the 

Act, as agreement by the contracting parties that United 

could unilaterally propose a change in contract rates, the 

purchasers could oppose, and the Commission would dis- 
pose. 


So assuming, Petitioners have nevertheless shown that 
the Commission erred in denying Petitioners’ motions, first, 
because the construction of the Act as announced by the 
Supreme Court in the Mobile case requires a result in this 
ease similar to that reached by the Supreme Court in the 
Mobile case and, second, because even as a matter of con- 
tract interpretation, the contract before the Supreme Court 
in the Mobile case and the contracts in this case are, con- 
trary to the Commission’s conclusion, factually indis- 
tinguishable. 

‘Under this Point IIT, however, we contend that the Com- 
mission’s interpretation of the provision of the contracts 
in this case is not valid. 

‘This point does not have to be labored. A mere reading 
of the provision discloses that it is completely silent as to 
the method or procedure United was to use to obtain an in- 
crease in rates. 


The provision merely says that the buyer shall pay the 
rate under the existing rate schedule “‘or any effective 
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superseding rate schedule on file with the Federal Power 
Commission’’. 

This was no more than agreement to pay the rate which 
is made effective in a legal manner, whatever that may be. 
The words are not suspectible of any other construction. 


To be sure, it was thought at the time the contracts were 
executed that unilateral proposals to change contract rates 
under Section 4 (d) constituted a legal way to supersede 
existing rates. But it is quite another thing to say that the 
provision represented agreement on any specified pro- 
cedure. To say that the provision represented agreement 
on a particular procedure for changing rates is to rewrite 
the provision. 


Rather, we submit that the more reasonable inference, in 
the light of the misconception of the Act that prevailed 
generally, is that the parties, by this provision, agreed to 
no particular modus operandi for changing rates. No agree- 


ment or procedure was thought necessary. The provision, 
it should be noted, is part of United’s form of service agree- 
ment, created and adopted by United. It is not to be doubted 
that if a particular rate-change procedure was to be the 
subject of agreement between the parties, United was skill- 
ful and competent enough to know how to express it. No 
particular procedure was, however, spelled out. 


Therefore, even if the parties by their private agreement 
could create a rate-change procedure not authorized by the 
Act and could confer jurisdiction on the Commission to ac- 
eept and consider a proposal to change contract rates by 
the unilateral act of one party to the agreement, Petitioners 
submit that the provision of the contracts, as a matter of 
contract interpretation, did not constitute such an agree- 
ment, requiring reversal of the Commission’s denial of the 
motions for this reason too. 


In connection with the Court’s consideration of this point, 
Petitioners would stress that the provision of Section 19 (b) 
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that the Commission’s findings ‘‘as to the facts, if sup- 
ported by substantial evidence, shall be conclusive” has 
no pertinence. The interpretation of the contract here 
presented is a pure legal issue for independent judicial 
determination. The findings of the Commission on the point 
have no legal effect. United Corporation v. Securities and 
Exchange Commission, 219 F. 2d 859, 861. Indeed, the in- 
terpretation of the contracts here involved present no 
question requiring the expert and specialized knowledge of 
the administrative agency. In the circumstances, the matter 
of the proper interpretation of the contract was not a ques- 
tion which was even required to be submitted in the first 
instance to the Commission, but might have been submitted 
directly to a court. Far East Conference v. United States, 
342 U.S. 570; Texas & Pacific R. Co. v. Abilene Cotton Owl 
Co., 204 US. 426. 


CONCLUSION 


The Commission in its Opinion No. 295 and order has 
treated the issue raised by Petitioners’ motions as one 
turning upon a construction of United’s rate contracts with 
Mississippi, Southern Natural and Texas Gas. In so doing, 
it has completely overlooked the real issue, which is one of 
statutory construction and is whether the Natural Gas Act 
provides administrative procedures for the filing of rate 
increase proposals such as filed by United in this proceed- 
ing. The Mobile case clearly holds that the Act provides no 
procedures for the filing of rate proposals or for the con- 
sideration of such proposals by the Commission. This can- 
not be altered by private agreement of the parties. The 
only power which Congress has granted to the Commission 
in Sections 4 and 5 of the Act is the power to review exist- 
ing rates, and not to arbitrate contested proposals. 


| Farther, the Mobile case on its facts is indistinguishable 
and is controlling here. Additionally, the Commission erred 
in construing the contracts as authorizing the procedure 
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here followed by United, and for this reason, too, the Com- 
mission’s opinion and order must be reversed. 


For each and all of these reasons, the Commission was, 
therefore, without jurisdiction to entertain United’s filing, 
had no power to grant the orders allowing United’s pro- 
posed rate to go into effect, and erred in denying the 
motions. 


The fact is that here, as in the Mobile case, United has 
followed unlawful procedures in seeking to increase its 
contract rates. But it is not without remedy. As the 
Supreme Court stated in the Mobile case (350 U.S. 344 
345): 

“Our conclusion that the Natural Gas Act does not 
empower natural gas companies unilaterally to change 
their contracts fully promotes the purposes of the 
Act. By preserving the integrity of contracts, it per- 
mits the stability of supply arrangements which all 
agree is essential to the health of the natural gas 
industry. * * * On the other hand, denying to natu- 
ral gas companies the power unilaterally to change 
their contracts in no way impairs the regulatory pow- 
ers of the Commission, for the contracts remain fully 
subject to the paramount power of the Commission 
to modify them when necessary in the public interest. 
The Act thus affords a reasonable accommodation be- 
tween the conflicting interests of contract stability on 
the one hand and public regulation on the other. 


“Tt may be noted also that this interpretation, while 
precluding natural gas companies from unilaterally 
ing their contracts simply because it is in their 


private interests to do so, does not deprive them of 
am avenue of relief when their interests coimcide with 
the public interest. Section 5(a) authorizes the Com- 
mission to investigate rates not only ‘upon complaint 


of any State, municipality, State commission, or gas 
distributing company’ but also ‘upon its own motion’. 
Thus, while natural gas companies are understandably 
not given the same explicit standing to complain of 
their own contracts as are those who represent the 
public interest or those who might be discriminated 
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against, there is nothing to prevent them from fur- 
nishing to the Commission any relevant information 
and requesting it to initiate an investigation on its 
own motion. And if the Commission, after hearing, 
determines the contract rate to be so low as to con- 
flict with the public interest, it may under $5(a) 
authorize the natural gas company to file a schedule 
increasing the rate.”’ 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 


1. Where the Service Agreements under which gas is fur- 
nished by a natural gas pipeline company to its customers 
provide that the rates to be charged shall be the rates specified 
in schedules “or any effective superseding” schedules filed with 
the Federal Power Commission, does the Mobile doctrine pre- 
vent the pipeline company from filing superseding schedules, 
or prevent the Commission from holding hearings to determine 
the reasonableness thereof? 

2. May customers of the natural gas pipeline company seek 
court review of a Commission order denying motions to dis- 
miss rate increase proceedings while such proceedings are still 
in progress, and before any final order is issued with respect 
thereto? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,666 


Memrpuis Licut, Gas aNnp WATER Drvisi0n, Crry oF 
MEMPHIS, TENNESSEE; AND MississiprPr Vauuey Gas Com- 


PANY, PETITIONERS 
Vv. 


FEDERAL Powrr COMMISSION, RESPONDENT 


Unrrep Gas Pree Lins Company; Texas Gas TRansmis-~ 
SION CORPORATION ; AND SOUTHERN Naturat Gas ComPany, 
INTERVENORS | 


OW PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 


POWER COMMISSION 
BRIEF OF RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court on a petition under Section 
19 (b) of the Natural Gas Act* seeking to have set aside an 
order of the Federal Power Commission, issued October 2; 
1956, which denied petitioners’ motions (a) to reject certain 
rate schedule filings and (b) to dismiss proceedings pending 
before the Commission thereon. The proceedings in question, 
which have not yet been completed, involve the reasonable- 
ness of rate change schedules filed on September 30, 1955 by 
United Gas Pipe Line Company (United). 


7 Act of June 21, 1988, c. 556, 52 Stat. 821, 15 U. S. C. 717; hereafter re- 
ferred to as the “Act.” 
(1) 














2 
The Parties and the Supply Relationships 


| Intervenor United, one of the largest pipeline companies 
and a “natural-gas company” within the meaning of the Act, 
serves markets in Texas, Louisiana, Mississippi, Alabama and 
Florida, and supplies part of the requirements of other pipe- 
line companies serving the Appalachian, Atlantic Seaboard 
and Mid-Continent areas.? It serves approximately 200 cus- 
tomers, mainly gas distribution companies, in sales subject to 
the jurisdiction of the Federal Power Commission. See R, 
7775-7860 in Mississippi River Fuel Corp. v. F. P. C., —— 
USAppDC ——, —— F. 2d ——, No. 13199, decided July 8, 
1957. 

Petitioner Memphis Light, Gas and Water Division is, so far 
as presently pertinent, a gas distribution agency of the City of 
Memphis and operates a gas system serving customers in 
Memphis and in Shelby County, Tennessee (R. 2390-2393). 
The interest of petitioner City of Memphis is identical with 
that of the Division, and hereafter both will be referred to 
jointly as “Memphis.” 

_ Memphis obtains all of its gas supply from intervenor Texas 
Gas Transmission Corporation (Texas Gas) (R. 2391, 2517). 
The latter, a pipeline company, in turn obtains a substantial 
part of its supply from United (R. 2428). 

_ Petitioner Mississippi Valley Gas Company (Mississippi) is 
@ gas distribution system (R. 2428). It obtains some of its 
supply by purchase directly from United (id.). It also is sup- 
plied by Texas Gas (R. 2486) and by intervenor Southern Nat- 
ural Gas Company (Southern Natural) (id.). Southern Nat- 
ural, like Texas Gas, obtains a, substantial part of its supply, 
from United (R. 2386). 

_ » Thus, to summarize, United has a direct Seller-Buyer rela- 

tionship with Mississippi, Texas Gas and Southern Natural. 
United has no such relationship with Memphis, which buys 
only from Texas Gas. Texas Gas, a customer of United, has 
Seller-Buyer relationships with both Memphis and Missis- 


i” United Ges Pipe Line Co., 3 F. P. C. 868, Docket G-232, issued November 
10, 1942; United Gas Pipe Line Co., —— F.P.C. ——, Op. No. 277, Docketa 
G-1142 et al., issued November 2, 1954. 
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sippi. Southern Natural, also a customer of United, has a 
Seller-Buyer relationship with. Mississippi only. 


The Supply Arrangements and Agreements — 


As is evident from. their Brief and Motion to Dismiss, peti- 
tioners’ appeal is bottomed solely on the alleged application 
of the legal principles set forth in United Gas Pipe Line Co. v. 
Mobile Gas Corp., 350 U. S. 332, ‘as supplemented by Federal 
Power Comm. v. Sierra P. P. Co., 350 U.S. 348 (sometimes re- 
ferred to as the “Mobile doctrine”), to the facts in the case at 
bar. It is of importance, therefore, to examine the alleged 
identity of the Mobile “supply arrangements” (350 U. S. 344) 
with those between United on the one hand and its customers, 
Mississippi, Texas Gas, and Southern Natural on the other, 
existing ‘at the time of the rate change filings by United, Sep- 
tember 30, 1955 (R. 528 et eg.). The examination, of course, 
will establish in each instance whether the arrangements in the 
case at bar contemplate an irrevocable rate for the entire term 
of a rigid contract, or on the contrary, merely an initial rate 
subject to change. 

(a) United-Mississippi. The supply arrangement existing 
on September 30, 1955, between these parties stems from a gas 
contract dated August 5, 1947, which became effective July 26, 
1947, as United’s FPC Rate Schedule No. 95. The price of gas 
there specified was 17.5¢ per Mef for gas resold for domestie 
use, and a percentage of the proceeds to Mississippi for gas 
resold for industrial use with a floor of 14¢ per Mcf unless 
waived. Various rates were also included for gas sold there- 
under classified as gas for “Buyer’s” own use and lost and un- 
accounted. The stated term of the agreement was from July 
26, 1947, to July 26, 1962, with provision for renegotiation of 
the contract at the end of each 5-year period. The terms of 
this gas contract controlled until the filing of United’s “conver- 
sion tariff” * next discussed. 


* The history of the translation of “gas contract” filings into turiff filings 
is traced in United Gas Pipe Co., 16 F.P.C. 10, 11 e¢ seg. Contracts were at 
first permitted to be filed as rate schedules. By order of October 30, 1948, 
however, the Commission required “the filing of tariffs in place of the 
myriad of contracts on file as rate schedules.” (16 F.P.C. 12.) 


435475—57——-2 
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‘The second phase of the supply arrangement between these 
parties commenced on July 3, 1952, when United filed in one 
volume a restatement (with substantive changes in the rates 
applicable to Mississippi, Texas Gas and Southern Natural, as 
well as the rates to other customers) covering all of its gas 
supply arrangements for (F.P.C.) jurisdictional sales. This 
filing was designated as United’s F.P.C. Gas Tariff, Original 
Volume No. 1. By this filing, the “contract rates” specified 
above were replaced by new uniform rates contained in 
United’s Rate Schedules G-3J, DG-3J, IND-1J and IND-2J. 
(R. 324, 307, 336, 338.) Thus, beginning August 3, 1952, the 
rates for gas purchased by Mississippi became as follows: 


| On June 24, 1953, United filed changes in the above rates 
(Second Revised Sheet No. 23 and First Revised Sheets Nos. 6 
and 7) increasing the price under Schedule G-3J to 24¢ per 
Mef and under Schedule DG-3J to 25¢ per Mef for base load 
and 16.5¢ for excess gas. These rate changes were suspended 
by Commission order issued July 10, 1953 in Docket No. 
G-2210. 

By a coincident filing on June 24, 1953 Rate Schedules 
IND-1J and IND-2J were combined into a single Rate Sched- 
ule IND-J by Second Revised Sheet No. 39 and First Revised 
Sheet No. 40, containing a rate of 14.5¢ per Mef, effective July 
25, 1953. 

| The third phase of the supply arrangements between United 
and Mississippi dates from the filing, as of August 1, 1954, of 
nited’s so-called “settlement tariff,” « approved by the Com- 
mission in United Gas Pipe Line Co., —— F.P.C. —, 
Dockets Nos. G-1142 et al., Opinion 277, issued November 2, 


oe 
‘.i4 Settling by mutual consent with Commission approval various consoli- 
dated proceedings then pending before the Commission involving United's 
rates, including Docket No. G-2210, supra. 
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1954. As shown by that Opinion, Mississippi specifically 
agreed to the new tariff, which was embodied in and filed as 
United’s FPC Gas Tariff, First Revised Volume 1, effective 
August 1, 1954. 

_ Under this new arrangement, so far as Mississippi is con- 
cerned, service was rendered pursuant to Rate Schedule G-J, 
DG-J and IND-J (Original Sheets Nos. 12, 13, 6, 7, 18, 19, 
and 20; R. 434, 435, 428, 429, 441, 442, 443). The initial 
rates in two of these Rate Schedules were higher than pre- 
vious rates; viz. the price under Schedule G—J was 19¢ per 
Mef and under Schedule DG-J was 20.0¢ for base load and 
15.0¢ for excess load (R. 434, 428).> The initial rate under 
Schedule IND-J remained the same, 14.5¢ (R. 441). 

United’s settlement tariff makes general provision, appli- 
cable to Mississippi, Texas Gas and Southern Natural requir- 
ing United’s customers to execute a Service Agreement. Orig- 
inal Sheet No. 2, R. 424) amd provides— 

The sale of natural gas is undertaken by the Com- 
pany only under a Service Agreement with purchasers 
acceptable to the Company after consideration of its 
commitments to others, supplies of natural gas, delivery 
capacity and the factors deemed pertinent by the 
Company. 

Each of the Rate Schedules under which Mississippi has 
been served since August 1, 1954, contains the provision (R. 
428, 434, 441)— 

This rate schedule is available to any natural gas dis- 
tributor [or “pipeline company” in the schedule for 
such] (hereinafter called “Buyer”) for the purchase of 
natural gas from United Gas Pipe Line Company (here- 
inafter called “Seller’) * * * [here are included the 
terms relating to the specific class of service] when 
Buyer has executed with Seller a Service Agreement 
for the purchase of natural gas * * *. (Emphasis 
added.) 


® “Base load” is the quantity of gas taken equal to eight times the billing 
demand. “Excess load” is the quantity of gas taken over the amount of 
dase load (R. 428, 429). 
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Each such Rate Schedule also specifies that all of the “Gen- 
eral Terms and Conditions” of the Tariff are applicable to the 
Rate Schedule and “are made a part hereof.” R. 429, 435, 
443.) 

Original Sheet No. 73 of the settlement tariff, part of the 
General Terms and Conditions, specifies (R. 496)— 

Form of Service Agreement.—Buyer shall enter into 
a contract with Seller under Seller’s applicable stand- 
ard form of Service Agreement, provided, however, that 
a contract between Seller and Buyer which was in effect 
on August 1, 1954, or such other date on which this 
Tariff becomes effective shall remain in effect and shall 
be considered as an executed Service Agreement to the 
extent that its provisions are not superseded by or in 
conflict with the rate schedules and General Terms and 
Conditions of this Tariff. (Emphasis added.) 

Original Sheets Nos. 100, 101, 102, 103, and 104, entitled 
Index of Purchasers (R. 523, 524, 525, 526, 527) identify the 
Service Agreements and Rate Schedules between United and 
its customers in effect August 1, 1954. The Service Agree- 
ments identified between the petitioners and United are as 
follows: 


‘In accordance with its agreement and the terms of the settle- 
ment tariff, United executed three service agreements with 
Mississippi effective May 1, 1955, superseding prior supply ar- 
rangements. These service agreements were in the standard 
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form contained in Uniied’s tariff and contain the following 
provision (R. 1316, 1321, 1328) :* 

All gas delivered hereunder shall be paid for by Buyer 
under Seller’s Rate Schedule * * * [here is inserted the 
designation “G—J”, “DG-J’’, or “IND-J”, as applicable] 
or any effective superseding rate schedules, on file with 
the Federal Power Commission. This agreement in all 
respects shalj be subject to the applicable provisions of 
such rate schedules and to the General Terms and Con- 
ditions attached thereto and filed with the Federal 
Power Commission which are by reference made a. part 
hereof. 


The above three service agreements with Mississippi thus 
specifically replaced prior gas supply arrangements under 
which United rendered service to Mississippi. This rate ‘and 
supply situation was not changed until the September 30, 1955, 
filings now in question. 

(b) United-Texas Gas. The supply arrangement existing 
on September 30, 1955 between these parties stems from two 
gas contracts dated April 16, 1945, which became effective De- 
cember 10, 19457 as United’s FPC Rate Schedules Nos. 78—-A 
(R. 1825 et seg.) and 78-B. No. 78-A covered gas supplied 
from the Monroe Field at a price of 8¢ per Mef, simultaneously 
modified by supplemental agreement cancellable at United’s 
option providing for a price of 5.75¢ per Mcf. The price speci- 
fied in No. 78-B, covering gas supplied from sources other 
than the Monroe Field, was 8.25¢ per Mcf. The stated term 
of the agreements was from December 10, 1945 to October 31, 
1960, cancellable under certain conditions not presently perti- 
nent. No specific provisions were made for change in rates.* 


*United’s FPC Gas Tariff, First Revised Volume No. 1, contains four 
standard forms for Service Agreement, each covering a class of United’s 
service, e. g. to distributors, pipeline companies, etc., and together covering 
all such service. 

* Under the Commission’s then practice of accepting gas contracts as rate 
schedule and service agreements ; see footnote 3, supra. 

*The contract designated as No. 78—-A has not been explicitly superseded 
in writing in respect of United’s right to file changes in rates looking to- 
wards “effective superseding rate schedules.” However, such right arises 
pursuant to the terms of the “settlement tariff” to which Texas Gas agreed ; 
see infra, p. 21. 
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As in the case of Mississippi, supra, the second phase of the 
supply arrangement dates from United’s filing of its conversion 
tariff designated as United’s FPC Gas Tariff, Original Volume 
No. 1, on July 3, 1952. By this filing, the “contract rates” 
specified above were replaced® by new rates, contained in 
United’s Rate Schedule PL-3, comprising Original Sheets Nos. 
57, 58 and 59 to United’s FPC Gas Tariff, Original Volume No. 
1 (R. 354, 355, 356). The new rates applied to all gas supplied 
by United, from whatever source, and specified a demand 
charge of 65¢ per Mef of billing demand per month, and a com- 
modity charge of 9¢ per Mcf. This rate change and the Orig- 
inal Sheets containing the change were suspended by Com- 
mission order issued August 1, 1952 in Docket No. G-2019.” 
Other changes in the “gas contract” were made during this 
period of supply.” 

As in the case of Mississippi, the third phase of the supply 
arrangements between United and Texas Gas dates from 

United’s filing, as of August 1, 1954, of its so-called “settle- 
ment tariff,” embodied in United’s FPC Gas Tariff, First Re- 
vised Volume No. 1. Texas Gas specifically agreed to the 


terms and conditions of this settlement. Op. No. 277, cited 


supra. | 

Under this new tariff, service to Texas Gas was rendered 
under (new) Rate Schedules PL-C and PL—-MF (Original 
Sheets Nos. 21, 22, 23, 24, 28 and 29; R. 444, 445, 446, 447, 


*I. e., the conversion tariff was more than a simple restatement of rates 
and provisions of the pre-existing contracts, and contained “changes in 
rates, charges, classifications, services, practices, rules and regulations.” 
Regulations, Sec. 154.84. 

* This proceeding was consolidated with others and resulted in the set- 
tlement rates later discussed under this heading. 

“Subsequently, during this phase of the supply arrangements, another 
‘ change was made in such arrangements to increase the amount of gas avail- 
able to Texas Gas. Such new gas was furnished under Rate Schedule 
PI-4 (which added Original Sheets 59A, 59B and 59C to United’s FPC 
Gas Tariff Original Volume No. 1) effective August 15, 1953, at new rates 
‘of 96¢ per Mcf of maximum daily quantity and a commodity charge of 
11.6¢ per Mcf. The appurtenant Service Agreement, dated August 11, 1952 
specifically provides for service under Rate Schedule PL-4 “or any super- 
seding rate schedules.” (R. 1886, 1887, 1888.) Such agreement superseded 
the original contract of April 16, 1945 covering gas supplied from sources 
outside the Monroe Field (Rate Schedule 78-B). (R. 1888.) 





9 


451, 452). New rates were provided, ‘as well as total re- 
vision of the pre-existing supply arrangement. The rates un- 
der Schedule PL-C, covering service to Texas Gas in a specific 
zone, were changed to 75¢ per Mcf of Maximum Daily Quan- 
tity plus a commodity charge of 10¢ per Mcf (R. 444). The 
rate under Schedule PL—MF, covering service to Texas Gas 
of gas produced and sold in the Monroe Field consisted of a 
straight rate of 10¢ per Mcf (R. 451). 

Both Rate Schedule PL-C and PL-MF specifically pro- 
vide, as in the case of Mississippi, that service is furnished 
(only) where Buyer and Seller have executed a Service 
Agreement (R. 444, 451). As with Mississippi, Texas Gas 
agreed, pursuant to the General Terms and Conditions of the 
new filing to enter into United’s applicable “standard form of 
Service Agreement” (R. 496). And such standard forms, as 
we have seen (supra p. 7), specifically provide for “effective 
superseding rate schedules.” 

(c) United-Southern Natural. The supply arrangement ex- 
isting on September 30, 1955 between these parties stems from 
two gas contracts dated May 7, 1951, effective July 23, 1952, 
covering (a) the sale of gas under United’s FPC Rate Schedule 
No. 126-A (R. 1579 et seg.) and (b) the transportation of 
gas under United’s FPC Rate Schedule No. 126-B (R. 1616 e¢ 
seq.). The price of gas specified in Rate Schedule 126-A con- 
sisted of a demand charge of 38¢ per Mcf plus a commodity 
charge of 5¢ per Mcf (R. 1588, 1589).** The price specified 
in Rate Schedule 126-B (transportation service) was 38¢ per 
Mef of Billing Demand (R. 1631).** No specific provision 
was made in these agreements for changes in rates. The 
stated term of Rate Schedule 126-A was until October 31, 
1965 (R. 1582). The term of Rate Schedule 126-B was 20 
years (R. 1636). 

As in the case of Mississippi and Texas Gas, this supply 
arrangement was first changed by United’s filing of its con- 


*This contract was explicitly superseded by a Service Agreement dated 
November 1, 1955, effective December 15, 1955. 

* As in the case of one contract between United and Texas Gas, supra, 
note 8, this contract has not been expiicitiy superseded by & written Agree- 
ment providing for United’s right to file rate changes. 
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version tariff (applicable to all its jurisdictional sales and eus- 
tomers) designated as United’s FPC Tariff, Original Volume 
No. 1, on July 3, 1952. By this filing the “contract rates” 
specified above were replaced by new rates contained in Rate 
Schedule PL-3 comprising Original Sheets Nos. 57, 58 and 59 
to FPC Gas Tariff, Original Volume No. 1, and Rate Schedule 
T-3, comprising Original Sheets Nos. 68A, 68B, 68C and 68D 
to United’s FPC Gas Tariff, Original Volume No. 1 (R. 354, 
355, 356, 366, 367, 368, 369). The rate provision of Rate 
Schedule PL-3 consisted of a demand charge of 65¢ per Mcf 
of Billing Demand plus a commodity charge of 9¢ per Mcf 
of gas delivered. The rate for transportation service under 
Rate Schedule T-3 was a demand charge equal to 2.6¢ multi- 
plied by the Maximum Daily Quantity times the number of 
days in the month plus a commodity charge of 1¢ for gas de- 
livered up to the Maximum Daily Quantity and 3.6¢ per Mef 
for the excess. These rate changes were suspended by Com- 
mission order issued August 1, 1952 m Docket No. G-2019. 
This Docket was a part of the consolidated proceedings from 
which evolved the “settlement tariff.” 

On October 3, 1952, United filed its Rate Schedule PL-1 
comprising First Revised Sheets Nos. 51, 52 and 53 to FPC 
Gas Tariff, Original Volume No. 1 effective November 5, 1952. 
This rate schedule was applicable to the sale of up to 100,000 
Mcf of gas per day to Southern under a service agreement with 
Southern effective April 1, 1953. The rate for this service 
was a demand charge of $1.30 and a commodity charge of 
1214¢ per Mcf. The service agreement was in the form con- 
tained in United’s conversion tariff and provided for delivery 
of gas under the rate specified in Rate Schedule PL-1 “or 
any superseding rate schedule.” (R. 412.) 

_ As in the case of Mississippi and Texas Gas, the third phase 
of the supply arrangements between United and Southern 
Natural dates from the filing of the “settlement tariff,” agreed 
to by Southern Natural, embodied in United’s FPC Gas Tariff, 
First Revised Volume No. 1, effective August 1, 1954. 

Under the settlement tariff, service to Southern Natural was 
rendered pursuant to Rate Schedule PL-C (Original Sheets 
Nos. 21, 22, 23 and 24; R. 444, 445, 446 and 447); Rate Sched- 
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ule PL-J (Original Sheets Nos. 25, 26 and 27; R. 448, 449, 
450) and Rate Schedule T-3 (Original Sheets Nos. 44, 45, 46, 
47 and 48; R. 467, 468, 469, 470 471). Price changes were 
made; thus the price under Schedule PL-C, became 75¢ per 
Mcf of Maximum Daily Quantity plus a commodity charge 
of 10¢ per Mcef for service in United’s Central rate zone; the 
price under Schedule PL-J becamél.03¢ per Mcf of Maximum 
Daily Quantity plus a commodity charge of 12¢ per Mef for 
service rendered in United’s Jackson rate zone; the price under 
Schedule T-3 became 60¢ per Mcf of the Maximum Daily 
Quantity plus 2¢ per Mef for excess gas transported. 

As in the case of Mississippi and Texas Gas, Rate Schedules 
PL-C, PL-J and T-3 specifically provide that service is fur- 
nished where Buyer and Seller have executed a Service Agree- 
ment. The forms of Service Agreements contained in the ef- 
fective Gas Tariff, First Revised Volume No. 1, and the Gen- 
eral Terms and Conditions, are of course the same forms and 
provisions discussed in respect of Mississippi and Texas Gas, 


supra. 
No further changes were made in the August 1, 1954 supply 


arrangements until the September 30, 1955 filings. 
The Proceedings before the Commission 


As generally indicated supra p. 1, United on September 30, 
1955, filed with the Commission certain revised tariff sheets ** 
effective November 1, 1955, to replace United’s then existing 
tariff sheets for sales, inter alia, to Mississippi, Texas Gas, and 
Southern Natural. Such filing involved a general rate increase 
amounting to approximately $9,978,000 per year; was founded 
on claims, inter alia, of increased costs; and was the subject of 
requests for Commission investigation by Alabama Public 
Service Commission and others (R. 2379). 

By order issued October 26, 1955, instituting Docket No. 
G-9547, the Commission, citing Sections 4, 5, and 15 of the 


“First Revised Sheet Nos. 1, 4, 6, 8 10, 12, 14, 16, 17, 17-a, 18, 19, 20, 
21, 22, 23, 25, 26, 27, 28, 30, 32, 99, 100, 101, 102, 108, 104 and revised Title 
Sheet to United’s FPC Gas Tariff, First Revised Volume No. 1; also First 
Revised Sheet Nos. 54 and 57 to United’s FPC Gas Tariff, Original Volume 
No.1. (R. 2379.) 


435475—57——_3 
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Natural Gas Act, suspended the effectiveness of such revised 
tariff sheets until April 1, 1956° and ordered a hearing on 
their lawfulness (R. 2380). As of April 1, 1956, such sheets 
became effective and payments commenced to be made there- 
under, subject to possible refund (R. 2441, 2442). 

Intervention of the petitioners and intervenors on appeal, 
and others, was allowed by order of the Commission specifically 
reserving the matter of aggrievement (R. 2473-2474). Peti- 
tioner Memphis did not claim in its petition for intervention 
any right of its supplier Texas Gas to “contract rates”, but 
recited its substantial interest in the rate proceedings, and the 
hypothesis that the new rates “may be unjust, unreasonable, 
unduly discriminatory and preferential and may place an undue 
burden upon petitioner.” (R. 2391, 2396.) Petitioner Mis- 
sissippi Valley’s petition for intervention was cast in the same 
terms (R. 2427-2429). 

‘Pursuant to Notice dated December 1, 1955 (R. 2433), 
hearings commenced February 6, 1956, and have been con- 
cluded. The order basing the petition for review was, as we 
have seen, issued October 2, 1956. The case now waits on 
briefs to be submitted to the Presiding Examiner; the merits of 
the rate changes have not been considered or decided by the 
Commission. 


‘Correction of Petitioners’ Terminology in Stating Facts 


It is appropriate at this point to indicate and to take excep- 
tion to certain argumentative and potentially misleading terms 
used in petitioners’ “Statement of the Case” (Br. 2-10), which 
improperly characterize United’s rate filings and the Commis- 
sion’s actions and proceedings thereon, in the context of the 
Mobile doctrine. 

In describing United’s September 30, 1955, rate filings and 
subsequent proceedings thereon, petitioners in six pages (Br. 
4-9, inclusive) use the word “proposal,” or some form thereof, 
no less than 20 times. Petitioners’ use of the word is incor- 
rect, insofar as the impression is conveyed that the Commission 


* Except rates applicable to the sale of natural gas for resale for in- 
dustrial use only, i. e., Sheet Nos. 16, 17, 17-a, 18, 19 and 20 listed in foot- 
note 14, not subject to suspension under specific provision made in Section 
4 (e). These rates became effective November 1, 1955. 
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conceives its function, in deciding the merits of this case, to 
be that of an arbitrator under a statutory procedure for the 
hearing of “proposals” and of the “opposition by United’s cus- 
tomers” (Br. 15). Petitioners’ use of the word is equally in- 
correct, insofar as it assumes the point at issue, whether Mobile 
prevents the filing of contemplated rate changes.” 

In the course of the same statement of facts, petitioners 
find the occasion to refer nine times to the Mobile case (Br. 
5-9, inclusive), and to characterize the holding therein—not 
in the form of argumentative contentions, but as statements of 
settled law. Thus (Br. 5), petitioners assume the point at is- 
sue in saying that Mobile held that Section 4 (d) of the Act 
“provides only for the filing of notices of specific, new ae 
which the seller and purchaser have mutually agreed upon 
and in saying (Br. 7 fnt. 7) that Mobile holds that Section 4 
(d) and (e) of the Act provide only for the “filing of notice 
of new rates that have been agreed to by the purchaser.” 

The “Statement of the Case” by petitioners conveys the er- 
roneous impression that the Commission, post-Mobile, con- 
tinued a proceeding barred by that decision concerning 
“United’s proposals under that section [Sec. 4] for a unilateral 
increase in contract rates.” (Br. 6.) This erroneous impres- 


* Assuming that Mobile does not so hold, the operative facts are that 
United filed “new schedules stating plainly the change or changes to be 
made” in its “schedules then in force” and “the time when the change or 
changes will go into effect.” Act, Sec. 4 (d) ; cf. Montana-Dakota Utilities 
Co. v. Public Serv. Co., 341 U. S. 246, 251-252. The Regulations, Section 
154.68 (b) (3), dealing with data to be furnished to the Commission in 
connection with “changes in a tariff, executed service agreement or part 
thereof”, speak generally of the “proposed change in tariff” or “proposed 
new rate increase.” In a general sense, of course, any filing is “proposed” 
until the time is past for Commission adverse action under Section 4 (e) 
of the Act, and in this general sense, the phrase “proposal for increased 
rates” appears in Opinion 295 herein (R. 2784). Specifically, however, the 
Commission action in the present case and in all Section 4 (e) cases is in 
the nature of a veto pro tem (during the course of hearing on the reason- 
ableness of the new rate) of otherwise AS rates; contrary to peti- 
tioners’ apparent contention. 

* The Commission well understands the Mobdile doctrine, and applies it 
by rejection of attempted rate increase schedule filings which constitute 
unilateral changes in contract rates. Thus in Matter of J. M. Huber Corp. 
15 F-P.C. 1284, Dockets Nos. G-9310 and G-9416, issued April 13, 1956, 
rehearing denied June 4, 1956, it appeared that Huber tendered schedules 
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sion is sought to be highlighted by quotation of selected ex- 
cerpts from the pleadings and oral arguments of counsel for 
United, Texas Gas and Southern Natural, on the basis of which 
petitioners assume to characterize the present contentions of 
these intervenors, and to announce that, in its Opinion and 
Order herein, the “Commission concurred in [their] position.” 
(Br. 9.) 


STATUTE AND REGULATIONS INVOLVED 


Pertinent excerpts from the Natural Gas Act and from the 
Commission’s Regulations Under the Natural Gas Act are 
printed as an appendix to this brief. 


SUMMARY OF ARGUMENT 


_ 1. United’s September 30, 1955, rate filings are not uni- 
lateral attempts to change fixed contract rates, such as were 
considered in Mobile and Sierra Pacific. The parties involved 
in the present proceeding—United as Seller and Mississippi, 
Texas Gas, and Southern Natural as Buyers—were on that 
date operating under supply arrangements consummated by 


United’s “settlement tariff” in 1954 applicable to all parties 
and confirmed either by executed service agreements or by 
continuous unquestioned performance of all concerned under 
a, Tariff which includes Rate Schedules and General Terms and 
Conditions requiring the execution of such service agreements. 


purporting to increase rates established by contract with (a) Panhandle 
Eastern Pipe Line Company, which protested, and (b) Northern Natural 
Gas Company, which did not indicate its agreement to the tender. The 
Commission, finding that the tenders “constitute attempted unilateral 
changes in rates established by contract and are ineligible for filing under 
Section 4 (d) of the Natural Gas Act,” ordered the rejection of such filings. 
Such action is customarily by the Secretary rather than by formal order, 
because the rejection is in limine prior to the docketing of a formal pro- 
ceeding. Other instances of rejections (based specifically on Modile) of 
attempted unilateral changes of contract rates include: T. W. Bradon Oil 
Company, change to FPC Gas Rate Schedule No. 1, rejected by letter of 
July 6, 1956; Earl Goodwin e¢ al., change to Schedule No. 8, rejected by 
letter of August 8, 1956; McCall Drilling Company, Inc., changes to Sched- 
ules Nos. 1-9 inclusive, rejected by letter of November 7, 1956; Kentucky 
Qhio Gas Company, change to Schedule No. 1, rejected by letter of March 8, 
1957; West Lake Natural Gasoline Company, pram oe 
rejected by letter of July 15, 1957. 
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Thus, the settlement tariff specifically contemplated rates 
for the time being, supersedable by new rate schedules to be 
filed by United in the future to reflect its estimates of revenue 
requirements to meet cost of service in the future. The ratea 
in effect at any given time are thus, as a matter of contract, 
“open-end,” in the sense of being flexible, and subject to future 
change, such as the change effected by United’s September 30, 
1955 filings which were suspended by the Commission. 

Mobile does not prevent natural gas companies from enter- 
ing into such normal agreements “in principle” for future uni- 
lateral rate filings, nor require that such ‘agreements must state 
the exact dollars and cents payable throughout the life of 
these long-term supply arrangements. Phrasing the substance 
of petitioners’ case in a series of questions— 

Should Mobile be extended to mean the “freeze” of all initial 
gas tariff rates stated in existing supply arrangements unless 
new rates for the indefinite future are precisely specified? 
May wholesale gas customers continue the sensible practice 
of allowing pipeline companies to file for needed changes in 
rates, subject to customer complaint and Commission investi- 
gation, according to their ever-changing general and particular 
economic circumstances? Is Section 4 (e) of the Act, with 
its salutary provision that the utility must bear the burden 
of proof with regard to suspended rate changes to be virtually: 
eliminated from the statute? Does Mobile mean, in the usual 
case of agreed-on unspecified “reasonable” rates for the fu- 
ture, that the Commission must under Section 5 (a) of the 
Act take the burden of proving the utility’s case? Must pipe- 
line companies, to be safe in their capital commitments, alone 
in industry, exactly predict, in their supply contracts, the 
necessary rate levels for the indefinite future in their neces- 
sarily long-term contracts, under peril of having the initial 
rate declared to be the only operational rate until the Com- 
mission finds it so low as to be against the public interest? 

The practical answer is “no.” Only that answer squares 
with the text and intent of Mobile; with conventional time 
tested, satisfactory administrative law; and with a workable, 
Congressionally-intended interpretation of the rate provisions 
of the Natural Gas Act. 
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2. The order of which review is sought is not a “final order” 
now subject to review on the petition of Mississippi or Mem- 
phis because it does not set new rates or otherwise dispose of 
any substantive matter ‘affecting them. Neither can be “ag- 
grieved” unless and until an order is issued on the merits in 
Docket No. G-9547 which finally increases. the September 30, 
1955 rates of United. 


ARGUMENT 


L Petitioners Seek an Unwarranted Extension of the Mobile 
Doctrine To Cover Cases Not Within the Terms or Inten- 
tion of the Decision and Opinion in that Case 


Petitioners’ brief proceeds on two levels of reference. First, 
on the superficial level of terminology, petitioners attempt to 
assimilate the present case to Mobile by identifying United’s 
“rate schedule changes,” now in issue before the Commission, 
with the kind of “rate increase proposals” which, petitioners 
say, the Commission has no jurisdiction to consider under the 
Mobile doctrine (Br. 14-20). This, as we will show, represents 
an unwarranted extension of the rule in that case. 

‘Second, on the more basic level of statutory construction— 
what the Natural Gas Act contemplates in respect of the rate- 
making process in the present typical case involving a pipeline, 
distributors, and the Commission—petitioners seem to contend 
that the Act, as construed in Mobile, means that the pipeline 
and the distributor are powerless to contract for “open-end” 
rates, and that the Commission is without jurisdiction to 
consider, under Section 4 (e) of the Act, future rate changes 
except in’ cases where such changes are specifically fixed m 
dollars and cents by the terms of the original gas contract, or 
by subsequent agreement between the given parties subject 
to the Act (Br. 21-25). 

_Each of these approaches to the construction and application 
of the statute and Mobile is palpably erroneous. If either 
prevailed, the efficient development of the natural gas business 
4nd the orderly supervision of gas rates by the Commission 
would be seriously hampered, if not partially destroyed. 
Each approach should be examined separately; first, the spu- 
rious identification of United’s September 30, 1955 filings with 
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the filings in Mobile in subhead “A”; next. the contested juris- 

diction of the Commission over contemplated rate changes 

(based on the filing company’s estimate of reasonable require- 

ments, but subject to Commission “veto” in whole or part) 

m subhead “B.” 

A. Mobile Does Not Apply to Rate-Change Filings Contemplated by Seller 
and Buyer, and Should Not Be Extended to Such Cases 

1. Petitioners’ Contention. At the outset, it is well to 
restate, as fairly as possible, petitioners’ apparent contentions 
with regard to the alleged similarity between the rate schedule 
changes filed by United on September 30, 1955, and the uni- 
lateral filing considered in Mobile. According to petitioners, 
the case at bar involves “rate increase proposals” filed by 
United (Br. 30), as to which, absent “agreement of the pur- 
chasers to the new rate” (Br. 9, 11) the Commission “has no 
jurisdiction to entertain the proceedings upon United’s con- 
tested proposal for a rate increase and no power to grant a 
change in rates upon that proposal” (Br. 11, 13). Petitioners 
claim that in considering the merits of United’s filings, the 
Commission is assuming “to arbitrate contested proposals” 
(Br. 30, cf. Br. 11). Because the Mobile case is “of general 
application to all contracts” (Br. 20), petitioners say their 
motions to dismiss the proceedings before the Commission 
should have been granted (2d). 

2. The Filings Were Not “Proposals” in Form. As we have 
seen (Counterstatement of the Case, supra), there are no 
facts whatsoever in the record showing that United submitted 
or that the Commission in the case at bar has entertained, 
much less granted,” any “rate increase proposals; in the sense 
petitioner implies. 

United filed, and the Commission accepted the tender of, 
certain rate schedule changes, as to which all terminolegy and 
all future proceedings were exactly in accordance with Sections 
4 (d) and (e) of the Act. The changes were increases in 
open-end rates fixed by United’s tariffs on file and effective at 
the time; specifically, the tariffs in existence on September 30, 
1955 applicable to sales made to Mississippi, Texas Gas, South- 


* The merits of the case at bar pend undecided before the Commission. 
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ern Natural, and others. As a matter of terminology, it must 
be that petitioners contend that “rate changes” such as the 
instant filings are identical with the type of unilateral contract 
changes (“unilateral rate increase proposals”) banned by the 
Mobile doctrine—or that Mobile should be broadened to cover 
rate-change filings even when contemplated by, and in prin- 
ciple agreed to by, all parties to all gas supply arrangements. 

3. The Filings Were Not Unilateral Proposals Under a 
Proper Reading of Mobile, and the Clearly Distinguishable 
Present Facts—a. The Mobile Facts and Ruling. Mobile, as 
the opinion carefully states, deals with a case where a distribu- 
tor (Mobile) “before entering into a contract” * to supply gas 
to a prospective customer (Ideal Cement) for 10 years at 12¢ 
per Mef, “obtained from United a 10-year contract to supply 
gas for resale to Ideal at the equivalent of 10.7 cents per Mef, 
@ rate substantially lower than that for other gas furnished by 
United.” (350 U.S. 336.) United then “without the consent 
of Mobile, filed new schedules with the Commission which 
purported to increase the rate on gas for resale to Ideal to 
14.5 cents per Mcf” (id.). 

|The Supreme Court, bearing in mind that the Act “evinces 
no purpose to abrogate private rate contracts as such,” but on 
the contrary, “by requiring contracts to be filed with the Com- 
mission, the Act expressly recognizes that rates to particular 
customers may be set. by individual contracts” (350 U. S. 338), 
held the purported change of rates invalid. The Natural Gas 
Act, said the Court, “does not give natural gas companies the 
right to change their rate contracts by their own unilateral 
action” (2d.). 

The Supreme Court thus disposed of a fact situation, in- 
volving an unusual tripartite gas supply arrangement which 
was altogether different from the conventional pipeline tariff 
filings such as those involved in the instant case. The Court 
in Mobile was not ruling on open-end rate filings, with future 
possible changes specifically within the contemplation of both 
seller and the buyer. In dealing with the argument as to the 
Commission’s then position that the Act set up two distinct 
procedures for the review of rates, the Court went further, to 


*350 U. S. 386, emphasis supplied. 
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correct the Commission’s then existing “misconception of the 
structure of the Act.” (350U.S. 341.) 

The Court in this connection held that Section 4 (d) of the 
Act does not empower natural gas companies to change their 
Commission-accepted contracts unilaterally, nor set up, read 
in conjunction with Section 4 (e), a separate procedure for 
Commission review of unilateral contract changes (350 U. S. 
340-344). It is highly significant that the Court was moved 
to discuss the policy aspects of this conclusion as applied to 
the specific situation then before the Court, in regard to the 
efficient development of the natural gas industry, as follows 
(350 U.S. 344): 


Our conclusion that the Natural Gas Act does not 
empower natural gas companies unilaterally to change 
their contracts fully promotes the purposes of the Act. 
By preserving the integrity of contracts, it permits the 
stability of supply arrangements which all agree is es- 
sential to the health of the natural gas industry. Con- 
version by consumers, particularly industrial users, to 
the use of natural gas may frequently require substan- 


tial investments which the consumer would be unwilling 
to make without long-term commitments from the dis- 
tributor, and the distributor can hardly make such com- 
mitments if its supply contracts are subject to unilateral 
change by the natural gas company whenever its in- 
terests so dictate. The history of the Ideal contract 
furnishes 2 case in point. * * * 


b. The Present Facts Distinguished. In th< case at bar, as 
we have seen, supra pp. 3, 11, United did not on September 
30, 1955 have outstanding gas supply contracts with Missis- 
sippi, Texas Gas and Southern Natural which stated the spe- 
cific price of the gas for all future deliveries during the life of 
the contracts. United’s original contracts, it is true, stated an 
initial rate and were silent on the issue as to whether United had 
the right to file superseding rate schedules. But in this re- 
spect, such contracts were on September 30, 1955 supplanted by. 
anew supply arrangement—evolved through the two phases of 

485475 —57——4 
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United’s “conversion tariff” and its “settlement tariff” —specifi- 
eally providing for such right. 

_ In 1952, as we have seen (supra pp. 4, 8, 10), United’s rates 
had been changed by its Conversion Tariff, in which “concurrent 
with the restatement” of the then existing contracts, United 
in addition proposed “changes in rates, charges, classifications, 
services, practices, rules and regulations” *° governing the gas 
supply arrangements with Mississippi, Texas Gas and Southern 
Natural. United’s right to file these changes was not ques- 
tioned by petitioners; its pre-existing contract rates were thus 
supplanted by Gas Tariffs and Service Agreements. Petitioners 
accepted and paid for gas service thereunder. See facts supra, 
pp. 4, 3, 10. 

_ Furthermore, as of August 1, 1954, pursuant to the settle- 
ment of seven (consolidated) proceedings with regard to its 
rates, United, with the specific consent and approval of Mis- 
sissippi, Texas Gas and Southern Natural, filed its FPC Gas 
Tariff, First Revised Volume No. 1, superseding previous 
tariff filings and reflecting the terms of the settlement. United 
Gas Pipe Line Co., —— F.P.C.— , Op. 277, issued November 
2, 1954 (mimeo. ed.) pp. 7, 9, 16. The changes effected by 
this filing on consent of Mississippi, Texas Gas and Southern 
Natural were made with specific knowledge of the Mobile doc- 
trine, as then enunciated by the Third Circuit, for the Mobile 
case itself was involved in, and specifically excepted from, the 
settlement (2d., p. 37). 

_ The terms of the settlement tariff preclude any contention 
that United, after August 1, 1954, was bound to serve its cus- 
tomers throughout their long-term supply arrangements at a 
fixed, unchangeable rate. , 

_ Original Sheet No. 2 of the settlement tariff states that the 
sale of natural gas “is undertaken by the Company [United] 
only under a Service Agreement with purchasers acceptable to 
the Company.” (R. 422.) 


|” Regulations Under the Natural Gas Act, Section 154.84. The present 
facts thus go beyond simple restatement of contract provisions, the order 
for which was held non-reviewable in United Gas Pipe Line Oo. v. F.P.O. 
86 USAppDC 3814, 181 F. 2d 796, certiorari denied, 340 U. 8. 827. 
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Each rate schedule under which service has been, since 
August 1, 1954, rendered* to Mississippi, Texas Gas and 
Southern Natural, pursuant to the unconditional acceptance 
by such Buyers of the settlement tariff, contains the flat 
condition that— 


This rate schedule is available to any natural gas 
distributor [or pipeline company, in the schedules for 
such] (hereinafter called “Buyer”) for the purchase of 
natural gas from United Gas Pipe Line Company (here- 
inafter called “Seller”) * * * [here are included the 
terms relating to the specific class of service] when 
Buyer has executed with Seller a Service Agreement 
for the purchase of natural gas * * *. (R. 428, 434, 
441, 444, 448, 451, 467; emphasis added.) 


Original Sheet No. 49 of the settlement tariff makes each 
General Term and Condition with respect to service applicable 
to “each rate schedule contained in this First Revised Volume 
No. 1” (R. 472). Original Sheet No. 73 provides, as a General 
Term and Condition, that each Buyer must “enter into a con- 
tract with Seller [United] under Seller’s applicable standard 
form of Service Agreement” * (R. 496). And each of Seller’s 
(United’s) standard forms of Service Agreement * contains the 
following provision as to price— 

All gas delivered hereunder shall be paid for by Buyer 
under Seller’s Rate Schedules ————, or any effective 
superseding rate schedules, on file with the Federal 
Power Commission. This agreement in all respects shall 


"Ye, under which gas has been supplied to the customers, and paid 
for by the customers. 

4 proviso excepts contracts in effect on August 1, 1954, which are to 
be considered as Service Agreements insofar as not “superseded by or in 
conflict with the rate schedules and General Terms and Conditions of 
this Tariff.” (R. 496.) A contract construed to prevent United from filing 
“effective superseding rate schedules” would, of course, be “in conflict with” 
the specific provision for United’s right to so file, contained in all of Seller’s 
standard forms of Service Agreement; thus the proviso is not applicable. 
Hence, with respect to the two cases in which new Service Agreements have 
not been signed, supra notes 8 and 18, some provisions of the original gas 
contracts may still endure, but not a construction thereof that United’s rates 
were unchangeable. 

* Service Agreement Form A, Form B, Form C and Form D. 
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be subject to the applicable provisions of such rate sched- 
ules and to the General Terms and Conditions attached 
thereto and filed with the Federal Power Commission 
which are by reference made a part hereof.* 


It is clear that Mississippi, Texas Gas and Southern Natural, 
- under the settlement, receive and pay for gas under the rate 
schedules which were provided for in FPC Gas Tariff, First Re- 
_ vised Volume No. 1, effective August 1, 1954. (Original Sheet 
No. 101, R. 524.)* Mississippi recognized United’s right to file 
| rate-changes by executing Service Agreements so providing, 
| effective May 1, 1955. Texas Gas and Southern Natural ad- 
_ mit such right both with respect to gas supplied under Service 
_ Agreements so providing, supra pp. 8, 10, and with respect to 
gas supplied under their original contracts with United, as 
' amended in thisrespect by the settlement tariff. 

The net effect of the settlement tariff and its acceptance by 
all here concerned was to substitute open-end supersedable rate 
filmgs for the pre-conversion gas contracts, even assuming 
| arguendo that such contracts could otherwise be properly as- 
similated to Mobile and held incapable of unilateral price 
change. 

In full accord with the explicit terms and contemplation of 
the settlement tariff United, on September 30, 1955, “filed new 
| schedules with the commission” (350 U. S. 336). Upon this 
“newly changed rate or contract” for United’s customers, the 
' Commission exercised the power under Section 4 (e) of the Act, 
recognized in Mobile, “to preserve the status quo pending re- 
view of the new rate by suspending its operation for a limited 
period,” and except in respect of industrial gas, exempted by 
| proviso in the same Section, by bonding the amounts of in- 
crease, preserved the Commission’s power “to make its order 
retroactive, by means of the refund procedure, to the date the 
change become effective” (350 U.S. 341). 


* Original Sheet Nos. 78, 87, 92, 97 (R. 501, 510, 515, 520). 
™% Mississippi is supplied under schedules G-J, IND-J and DG-J, found 
commencing at R. 434, R. 441 and R. 428. Texas Gas is supplied under 


| gehedules PL-MF and PL-C, found commencing at R. 451 and R. 444. 
| Southern Natural is supplied under schedules PL-J, PL-C and T-3, found 


commencing at R. 448, R. 444 and R. 467. 
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To summarize, we have in the. case at bar as of September 
30, 1955—-whatever the nature of the initial supply arrange- 
ments between the parties—a recognized agreement appli- 
cable to ‘all of United’s rates for sales to Mississippi, Texas 
Gas, and Southern Natural for given prices pro tem, and 
prices fixed by “any effective superseding rate schedules” for 
the future. Mobile applies to rate increase filings which are 
in conflict with a contract—not filings in accord with the con- 
tract. Nothing in Mobile indicates that rate-change filings 
contemplated by the parties may not be considered by the 
Commission pursuant to the plain language of the Act, Sec- 
tion 4 (d) and (e). As will be shown later, such a construc- 
tion of the Mobile doctrine would have radically harmful 
consequences to the industry and to efficient regulation there- 
of. For present purposes, in connection with petitioners’ first 
contention but equally applicable to petitioners’ case gener- 
ally, it remains to be seen whether the above-stated interpre- 
tation of the contractual situation of September 30, 1955 ac- 
cords with accepted legal principles. 

4. Cases Directly In Point, and the Relevant Legal Prin- 
ciples, Support the Conclusion that United was Entitled to File 
Rate Changes Looking Towards Effective Superseding Rate 
Schedules—a. Cases Directly in Point. Several recent de- 
cisions of this Court deal directly with attempts to extend the 
Mobile doctrine to pipeline-distributor or pipeline-transporter 
tariff filings (of the pipeline company). This Court has in 
every instance correctly decided that Mobile was inapplicable 
to a distinguishable fact situation. 

In Cincinnati Gas & Electric Co. v. F.P.C., —— USAppDC 
—, —— F. 2d ——,, No. 13515, decided June 3, 1957, the 
service agreement between Cincinnati and Central Kentucky 
(supplier) provided in terms like those involved in the case at 

Section 2. Rate Schedules. Natural gas delivered 
hereunder shall be paid for under Rate Schedule CK-1 
of Seller on file with the Federal Power Commission or 
any effective superseding Rate Schedules. (R. 5708; 

- Brief for Petitioners 36; Brief for Respondent 30.) 














24 


Cincinnati inter alia urged that under the Mobile doctrine, the 
Commission was powerless to permit Central Kentucky and 
its affiliated supplier United Fuel Gas Company “to change 
their demand-commodity rate form by providing for a contract 
demand over a longterm.” (Slip copy, p. 2). 

This Court said of Mobile and Sierra— 

These cases are readily distinguishable from this one, 
for here the service agreement expressly contemplates 
future filings and there has been no unilateral change in 
rates fixed by contract. * * * 


The direct holding of the case is that since the long-term 
billing commitment will not have an immediate unfavorable 
impact on Cincinnati, but only a remote possibility thereof, 
Cincinnati is not aggrieved, and has no standing to maintain an 
appeal under Section 19 (b) of the Act. 

The same result occurred in Cincinnati Gas & Electric Co. v: 
FP.C., —— USAppDC —_, ——_ F. 24 ——,, No. 13557, de- 
cided June 20, 1957, per curiam on the authority of No. 13515 
supra. In No. 13557, the service agreement in question was 
between Cincinnati and Ohio Fuel Gas Company, and pro- 
vided— 


Natural gas delivered hereunder shall be paid for 
under Rate Schedule F-1 or any superseding Rate 
Schedules of Seller included in the Tariff on file with 
the Federal Power Commission. This agreement in all 
respects shall be subject to. the applicable provisions of 
the General Terms and Conditions included in the Tariff 
on file with the Federal Power Commission which are 
by reference made a part hereof. (Brief for Respondent 
in No. 13557 p. 41.) 


™ The opinion sets forth the practical implications of this change on the 
rates payable by Cincinnati. 
. ™ Indeed, petitioners in that case, showing that the Service Agreement 
provisions covering supply were silent on respondents’ power to change the 
form of rate, thus arguably gave no such power, themselves contrasted the 
situation with respect to the supplier's power to change the prices of gas 
under the above-quoted Section 2 of the Servire Agreement. As petitioners 
in No. 13515 read that provision: “In contrast, the commitment as to rate 
schedules is for a short term, or open end. * * * Central Kentucky could 
and did resort to Section 4 of the Act to change the rate.” (Br. for Pe- 
tioners in No. 13515, p. 36.) 
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:. In both of the Cincinnati cases, the petitions for review were 
dismissed for want of standing to seek review. The Court 
took the occasion, however, to “stop to discuss the merits of 
this [petitioners’] contention” that the pre-existing gas service 
contracts were unlawfully changed by the unilateral filings in 
question, and found the contention untenable. 

In Mississippi River Fuel Corp.” v. F.P.C., —— USAppDC 
——.,, _—-F.. 2d ——,, No. 13199, decided July 8, 1957,” Mis- 
sissippi River Fuel originally had two contracts providing for 
the supply of gas from United, each providing for specific 
rates, and each containing supply provisions beneficial to Mis- 
sissippi River Fuel. United changed the terms of these pro- 
visions (by omission and otherwise) in the filing of its con- 
version tariff on July 3, 1952. See citations to the record m 
Brief for Respondent in case No. 13199, pp. 35-38. Petitioner 
im that case did not accept the settlement arrived at and ap- 
proved (as to other parties) by Opinion No. 277. In contrast, 
the parties concerned in the case at bar have, as we have seen, 
accepted United’s right to file superseding rate schedules, as 
provided for in such settlement. 

After hearing, the Commission authorized the filing by 
United of rates to Mississippi River Fuel identical with the 
settlement rates, and the pro tanto disregard of the original 
- contracts. This Court said (Slip copy, p. 9)— 

Mississippi argues that the Commission was required 
by the Mobile and Sierra Pacific cases, supra, to find 
specifically that the old contract rate of forty-five cents 
and five cents was itself unlawful before it could order 
it changed. Those cases each dealt with a single exist- 
ing contract. The Court held that before the Com- 
mission could cause such a contract rate to be raised it 
must make the findings required by the statute. In 
the case at bar there are two existing contracts, one 
with a low rate and the other with a high one. The 
Commission did not find specifically that the low rate 
was unreasonable, ete: It found that the two contracts, 


SNet to be confused with Mississippi Valley Gas Company, 2 petitioner: 
in the case at bar. Nae eeE, 3 
* Petitions for rehearing pending. 
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with two rates, were not in the public interest and 
would maintain an unreasonable difference. It seems 
to us that the action of the Commission was within the 
scope of the statute and within the doctrine of the 
Mobile and Sierra Pacific cases, even though not within 
the factual bases of those opinions. We think that in 
@ situation involving two contracts, at different prices, 
for different portions of a single service, it is within the 
power of the Commission to combine the two contracts 
even though the combination results seemingly in a 
technical breach of the contractor’s or the public’s rights 
under the lower priced of the two contracts. 

We think the record amply supports the Commis- 
sion’s conclusion that the two separate rates under the 
“old” and “new” contracts between United and Missis- 
sippi should give way to the single rate applicable to 
all customers. We affirm its order on that point. 


In Portsmouth Gas Co. v. F.P.C.. —— USAppDC —, 
F. 2d ——, No. 13528, decided June 25, 1957, Portsmouth 
sought to use the Mobile doctrine to nullify a tariff filing of 
United Fuel Gas Company.” The filing in question, allowed to 
become effective by Commission order, amended United Fuel 
Gas Company’s demand-commodity rate form “by providing 
for a long-term contract demand instead of the previously 
effective annually ascertained maximum-day demand.” (Slip 
copy, p. 2.) 

This Court held that determination of the “validity of Ports- 
mouth’s assertion that the order in question unilaterally ‘modi- 
fied and rescinded’ its all-requirements contract”, required con- 
sideration of the facts at length “to ascertain just what the 
contract between the parties was when the order was entered; 
to find exactly its terms and conditions.” (Jd., p. 4.) 

From extra-record sources, it appeared to the Court that 
Portsmouth purchased its entire gas supply from United Fuel 
under a contract dated October 22, 1931, and this Court held 
that absent further agreement, this contract “is still effective ex- 
cept insofar as it may have been lawfully altered or amended.” 


“Not affiliated with the intervenor in the case at bar, United Gas Pipe 
Line Company. 
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(Sip copy, p. 5.) United Fuel’s claim to the replace- 
ment of the 1931 flat rate of 37 cents per Mcf by “open” rates 
“subject to change under Section 4 of the Act” (based on 
repeated changes effected by United Fuel filings which Ports- 
mouth did not question its right to make) being without 
proof in the record, the case was remanded for further find- 
ings. This Court said: 
If the contract rate was unilaterally changed by United 
Fuel with Commission approval and so was ineffective, 
Portsmouth may nevertheless be bound by the change 
if it offered no opposition and has since acquiesced. 
That is a question we do not reach in the present state 
of the record. * * * 


Tyler Gas Service Co. v. F P.C., —— USAppDC — 
F. 24 ——, No. 13623, decided August 1, 1957, is not relevant to 
the present case. There, a tripartite situation was involved, 
as in Mobile. In Tyler, a specific new source of gas was in 
prospect, and a contract was entered under which “United 
consented to a reduction in price to Tyler Gas for domestic 
consumption, from 2214¢ to 12¢ per Mef, if the City of Tyler 


would renew the Tyler Gas franchise” (Slip copy, pp. 2-3.) 
There was no provision in the supply arrangement for “effec- 
tive superseding rate schedules,” such as the provision made in 
the case at bar. Tyler did not give unqualified assent to the 
settlement tariff, but “stated on the record their qualified ac- 
ceptance of the terms of the settlement subject to the outcome 
of litigation now pending in the United States Court of Ap- 
peals for the Fifth Circuit concerning the legality of United’s 
filing at Docket No. G-2210 so far as it relates to sales to 
Tyler Gas.” F.P.C. Op. No. 277, supra, mimeo ed.,p.9. And 
the appeal of Tyler considered by this Court in the opinion 
of August 1, 1957 merely replaced the Fifth Circuit litigation 
dismissed there for lack of jurisdiction. (Tyler, slip copy, 
pp. 7-8.) 

b. Relevant Legal Principles. (1) Petitioners argue (Br: 
29) that the provision in United’s Service Agreements to the 
effect that rates contained in “any effective superseding rate 
schedules” shall govern future rates merely restate the legal 
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situation, and does not contemplate unilateral rate filings by 
United. This construction writes this provision out of the 
Service Agreements for all purposes. However, as a matter 
of settled contract law— 


An interpretation which gives a reasonable, lawful 
and effective meaning to all manifestations of intention 
is preferred to an interpretation which leaves a part of 
such manifestations unreasonable, unlawful or of no 
effect (Restatement, “Contracts,” Sec. 236 (a)). 


(2) It is undisputed that at all times since August 1, 1954, 
with respect to the two instances in which United has supplied 
gas without an executed new form of Service Agreement,” its 
customers Texas Gas and Southern Natural, pursuant to their 
unqualified acceptance of the “settlement tariff,” have con- 
tmuously received gas pursuant to Rate Schedules, General 
Terms and Conditions, and appurtenant forms of Service 
Agreements which specifically contemplate future unilateral 
rate filings such as those of September 30, 1955 here in issue. 
No contention can be made of mistake as to fact or law; the 
Mobile case itself was a part of, and excepted from, the “settle- 
ment tariff,” and the parties plainly intended that, whatever 
the outcome of that case, their stated initial rates should be 
subject to superseding rate schedules if allowed by the Com- 
mission to become effective. 

In these two instances, then, Texas Gas and Southern Nat- 
ural are, in respect of United’s right to make such filings, in the 
same position as if the right had been spelled out in a new 
Service Agreement. Additionally, Texas Gas and Southern 
Natural have, by their position taken in this proceeding, waived 
any claim to the survival of their “initial rate” for the duration 
of their supply arrangements. 

(3) If there is any question as to the right of United to file 
“effective superseding rate schedules” unilaterally, the ques- 
tion should be resolved in accordance with the “operative us- 
ages” of the natural gas industry (Restatement, “Contracts,” 
Secs. 245, 246, 248 (2); cf 230), one of which necessarily, as 
we will show infra, is the filing of unilateral tariff changes in the 

“Supply to Texas Gas under Rate Schedule PL-MF and to Southern 
Natural under Rate Schedule T-3. 
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case of conventional pipeline-distributor supply arrangement, 
in the absence of an agreement for a fixed, unchangeable rate. 
(4) Until the present attempt to extend Mobile, all the par- 
ties presently involved, including Mississippi, Texas Gas and 
Southern Natural, by failure to object to United’s unilateral 
rate filings, indicated their awareness that their supply ar- 
rangements with United contemplated such filings. And— 


If the conduct of the parties subsequent to a mani- 
festation of intention indicates that all the parties 
placed a particular interpretation upon it, that mean- 
ing is adopted if a reasonable person could attach it to 
the manifestation (Restatement, Contracts, Sec. 235 
(e)).* 


B. Mobile does not Preclude Open-End Rates Based on Filings Reflecting 
United’s Future Reasonable Requirements 


Much of the foregoing is equally applicable to the second 
aspect of petitioners’ contention, which in general strives: to 
extend Mobile to mean that the Commission has no jurisdic- 
tion to accept for filing United’s September 30, 1955, tenders, 


no matter what the parties have agreed. 

1. Petitioners’ Contention. According to petitioners, the 
Commission misconceived the issue presented in their motion 
to dismiss “as one of contract interpretation rather than one of 
statutory construction.” (Br. 21.) The thrust of the argu- 
ment is, that under Mobile as construed, “Congress has not 
empowered the Commission to entertain” tariff filings where 
the specific new rate is not specifically agreed to in advance 
(Br. 11, 22, 24, 25). 


See, also, II Wiliston on Contracts, 1st Ed., Sec. 623, p. 1206. 

"In their pleadings, petitioners state the point more flatly, saying that 
if the understanding with respect to future rate changes “is not a 
mutual agreement on a specific, new rate,” it is then “no more than an 
agreement for United to propose [new rates] and the customers to op- 
pose. * * * this is exactly what the Mobdile case holds is not authorized. 
Section 4 (d) does not authorize and the contracting parties cannot by 
agreement legislate a rate-change procedure not contemplated by the 
Act.” (Mississippi’s “Answer to Motion of United Gas Pipe Line Com- 
pany to Dismiss Motion of Mississippi Valley Gas Company to Reject, 
Cancel and Dismiss Rate Filings in Part,” filed April 10, 1956, p. 9: BR. 
2610). 
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2. Practical Effect of Rule Contended for by Petitioners. 
A reading of Mobile, generally digested supra, fails to disclose 
language supporting this extreme extension of the decision 
in that case, which as a practical matter extends only to the 
protection of the contract rights of Buyers, where so stipu- 
lated, to unchangeable rates. The error of the proposed rule 
may be demonstrated by considering its practical effect. 

For im accordance with the Supreme Court’s view, we must 
seek a construction of the Act applicable to the present facts 
which “fully promotes the purposes of the Act,” which per- 
mits “the stability of supply arrangements,” and which best 
protects the “require[d] substantial investments” which back 
up long-term supply, always necessarily envisioned when pipe 
is laid. (Cf. 350 U. S. 344, quoted supra, p. 19.) We must 
equally consider whether, on the present facts, deciding that 
United’s September 30, 1955 rate filings must be rejected by 
the Commission “impairs the regulatory powers of the Com- 
mission.” (zd.) For the interests of “contract stability on 
the one hand and public regulation on the other” must be 
reasonably accommodated. (id.) 

‘a. Destructive Effect in Gas Industry Contracting. “The 
economics of the pipeline industry are based upon a showing 
of long-term gas supply contracts with producers and long- 
term gas sales contracts with distribution companies. Such 
showings of economic feasibility are required to obtain the 
necessary financing and to obtain a certificate of public con- 
venience and necessity from the Commission pursuant to Sec- 
tion 7 of the Act.” * 

As we have seen in the present case and record of United’s 
service (which is comparable to that of other pipeline com- 
panies), gas is preponderantly supplied by the pipeline to local 
distribution companies. Because of the heavy investments 
involved in laying pipe (usually to the city gate), and con- 
structing other supply facilities such as large compressor sta- 
tions, such arrangements are usually on a long-term basis, 
and always in essence contemplate long-term supply, for the 


“Quoted from the Brief for Intervenor Companies in Cincinnati Gas ¢ 
Electric Co. v. F.P.C.. —— USAppDC ——, —— F.. 2d ——, No. 18515, 
decided June 3, 1957, p. 10. 
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reason that such pipe and facilities cannot be economically 
relocated. The cost of such facilities must be amortized while 
they are “in place.” 

In a period of constantly rising prices and cost of service, 
which has obtained during the postwar period of pipeline con- 
struction, it is not reasonable to assume that pipeline com- 
panies would agree to supply their distribution companies 
throughout the term of the usual 20-year contract, at rates 
prevailing at the time the contract was entered into—the ini- 
tial rates. As a practical matter, allowances must be made by 
the pipeline company for unforeseeable economic cir- 
cumstances of the future, during the entire period of amorti- 
zation of the facilities. Such allowances are customarily made 
by way of “open-end” rates, under arrangements permitting 
(in principle) future changes by the pipeline subject to Com- 
mission and customer scrutiny as contemplated by Section 
4 (e) of the Act—in strict accordance with the supply arrange- 
ments that have existed between United and its customers, 
Mississippi, Texas Gas, and Southern Natural, since August 
1, 1954, in the present case.* 

If Mobile means that the parties cannot contract for flexi- 
bility in future rates, and that the Commission has no Section 
4 (e) jurisdiction over rate changes not specifically agreed 
to in advance,” then contract rates of the pipeline company, 
to be conservative, must be fixed high enough to take care of 
all foreseeable as well as unknown contingencies. The indus- 
try may assert that it must, as the only practical alternative, 


* The arrangements are often worded differently, but the intent in all cases 
is clear. In the case of Northern Natural Gas Company, —— F.P.C., —, 
Docket No. G-11258, issued November 27, 1956, Northern with consent of all 
its customer utility companies made its provision very specific: “It is agreed 
that Northern shall have the right to make, and to file with the Federal 
Power Commission in accordance with Section 4 of the Natural Gas Act, 
changes in rates and new rates or rate schedules; provided, however, Gas 
Utility shall have the right to protest any such changes in rates and new 
rates or rate schedules before said Commission, and to exercise any other 
rights it may have with respect thereto under the Natural Gas Act, as 
amended, or as it may be amended.” 

* Theoretically, it is possible that the pipeline might in the future secure 
distribution company consent to specific future rate changes. In view of 
the distribution company’s own responsibilities to its investors and con- 
sumers, however, such voluntary action is not a practical potentiality. 
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initially fix high prices governing the later years of its long- 
term contracts, instead of making provisions for “reasonable” 
rate changes—changes indefinite in amount until defined by 
future conditions, as deemed necessary by the pipeline com- 
pany, subject to customer complaint and Commission suspen- 
sion under Section 4 (e)” 

_b. Impairment of Efficient Regulatory Supervision. Inso- 
far as a specific price is definitely fixed and irrevocably agreed 
upon for @ term of years in which gas is supplied to a given 
customer, Mobile precludes “natural gas companies from uni- 
laterally changing their contracts simply because it is in their 
private interests to do so.” (350 U. S. 344.) In such cases 
“there is nothing to prevent them [the natural gas companies] 
from furnishing to the Commission any relevant information 
and requesting it to initiate an investigation on its own mo- 
tion,” under Section 14 (a) of the Act (350 U. S. 345). In 
such cases, if the Commission (a) orders the requested in- 
vestigation, and (b)— 


* * * if the Commission, after hearing, determines the 
contract rate to be so low as to conflict with the public 


interest, it may under §5 (a) authorize the natural 
gas company to file a schedule increasing the rate. 
(350 U.S. 345). 


The Sierra decision, construing the substantially identical 
provisions of the Federal Power Act, makes it doubly clear 
that in the case of definite agreed-on rates,* the contract 


*™ The Commission under present efficient procedure does not recognize 
clauses purporting to “effectuate a change in an effective rate or charge 
except in the manner provided in Section 4 of the Natural Gas Act, as 
amended, and the regulations in this part.” Regulations, Sec. 154.38 
(d) (3). 

* Sierra, like Mobile, involved a tripartite situation in which elements 
of equitable estoppel clearly appear. In Sierra, the distributor, “faced 
with increased postwar demands and consumer agitation for cheaper 
power began negotiating for power from other sources” than PG&E, the 
supplier. “To forestall the potential competition, PG&E offered Sierra 
a 15-year contract for power at a special low rate, which offer Sierra 
finally accepted in June 1948.” In 1953, when the alternative source of 
power was no longer available to Sierra, PG&E filed with the Commis- 
sion a rate increase schedule changing the filed contract rate (350 U. 3S. 
351, 352). 
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rate must stand even if it yields less than a fair return, for 
(350 U.S. 355)— 


* * * while it may be that the Commission may not 
normally impose upon a public utility a rate which 
would produce less than a fair return, it does not fol- 
low that the public utility may not itself agree by 
contract to a rate affording less than a fair return or 
that, if it does so, it is entitled to be relieved of its 
improvident bargain. * * * 
In a proceeding under the Federal Power Act equivalent to 
that under Section 5 (a) of the Natural Gas Act for the au- 
thorization of an increase in rates (350 U.S. 355) — 


* * * the sole concern of the Commission would seem 
to be whether the rate is so low as to adversely affect 
the public interest—as where it might impair the fi- 
nancial ability of the public utility to continue its serv- 
ice, cast upon other consumers an excessive burden, or 
be unduly discriminatory. 


From the point of view of the Commission’s function in 
regulating rates, it is evident that in the unusual Mobvle- 
Sterra situation, the regulatory agency is in the anomalous 
position of litigating before itself (in the first instance) the 
issue, whether given rates are so low as to prejudice the public 
interest as, e. g., “impairing the financial ‘ability of the public 
utility to continue its serye” (350 U. S. 355). The burden 
of a rate not that low, but less than a fair rate, would as a 
practical matter usually be borne by the other customers. 

The implications are startling and grave, if a Section 5 
(a) proceeding is held necessary with respect to all new tariff 
filings of pipeline companies which have, as in the instant 
cases, superseded prior gas supply contracts with rate sched- 
ules and service agreements providing in effect for (a) initial 
fixed rates and (b) future reasonable rates as determined and 
filed by the pipeline company subject to customary proce- 
dures—suspension, hearing, and Commission determination. 

For the Commission under such a proposed rule would nor- 
mally, with respect to a great volume of proceedings, be placed 
in the position of (a) determining on behalf of the natural 
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gas company whether, prima facie, the continuation of the 
initial rate would so adversely affect the utility that the pub- 
lic interest requires a Section 5 (a) proceeding; (b): holding a 
hearing in which the Commission Staff might be placed in the 
position of undertaking to establish the “basis for a finding 
(1) that the existing rate was unlawful and unreasonable, and 
(2) what constituted a lawful and reasonable rate.” Cf. W2s- 
consin Telephone Co. v. P. S. C., 232 Wisc. 274; 287 N. W. 
122, 138; 30 P. U. R. (N.S.) 65. Nothing in the statute or 
in Mobile requires the Commission to assume such an anoma- 
lous position in typical rate proceedings.” 

In such assumed proceedings, the Commission would be 
operating under a statutory provision (Act, Sec. 5 (a)) which 
is silent on the matter of burden of proof, or burden of going 
forward with evidence. The Commission is conventionally 
in the sound position of determining rate increase proposals 
based on new schedules filed by the natural gas companies 
reflecting their estimates of future reasonable requirements, 
upon a hearing, in which— 
| * * * the burden of proof to show that the increased 

rate or charge is just and reasonable shall be upon the 
natural-gas company * * *. (Act, Sec. 4 (e).) 

It is submitted that the problem of the Commission in regu- 
lating rates for the protection of the ultimate consumer would 
be enormously complicated by the extension of the Mobile 
doctrine to cases such as the one at bar. Under such an ex- 


* Despite the distinction drawn in Mobdile, the fact remains that the perti- 
nent parts of Section 4 of the Act were “taken bodily” from the Interstate 
Commerce Act. Hope Natural Gas Co. v. F.P.C., 196 F. 2d 808, 206 (CA4) ; 
gee also Northwestern P. 8. Co. v. Montana-Dakota Co., 181 F. 2a 19, 23 
(CAS), affirmed 341 U. S. 246. And as said of provisions of the Interstate 
Commerce Act comparable to Sections 4 and 5 of the Natural Gas Act 
“placing upon carriers the burden of justifying only an increased rate” 
\(Anchor Coal Oo. v. United States, 25 F. 2d 462, 475 (D. W. Va.), app. 
dism. 279 U. 8. 812): “There is all of the difference imaginable between 
@ proposition to raise and one to lower rates. In the former case, the 
natural presumption is that the carrier will charge what the traffic will 
bear, and before he is allowed to increase his charges he should show that 
the increase proposed is justified by cost of operation or other valid cri- 
terion. Furthermore, the matters justifying we increase are matters 
peculiarly within the knowledge of the carrier proposing it.” 
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tension, hearings under Section 4 (e) of the Act, with its 
salutary provision respecting burden of proof, would be virtu- 
ally read out of the statute, for this Section would apply only 
to specifically agreed-on future rate filings. Thereasoning and 
the ruling in Mobile is not properly susceptible to a construc- 
tion thus stultifying present sound administrative practice. 


IE The Order Under Review Does Not “Aggrieve” Peti- 
tioners; Review Should Therefore Await a Final Order in 
Docket No. G-9547 


Respondent hereby moves that the petition for review herein 
be dismissed on the ground that petitioners are not “aggrieved” 
within the meaning of Section 19 (b) of the Act by the Opimion 
and Order Denying Motions, issued October 2, 1956, which is 
the basis for this appeal. 

This Opinion and Order merely denied a contention that the 
Commission was without jurisdiction over the merits of 
United’s September 30, 1955 rate increase filings. The Opin- 
ion and Order decided nothing with regard to the substantial 
issue as to the lawfulness of such filings. The increased charges 
involved (except for industrial gas rates, non-suspendible under 
proviso in Section 4 (e) of the Act) have been collected under 
bond, pursuant to the Act. It may be that at the conclusion 
of the proceedings on the merits, United will be held not en- 
titled to any changes in its tariff filings as they existed in Sep- 
tember 30, 1955, in which case (a) amounts collected by United 
from Mississippi subject to refund will be refunded; (b) indus- 
trial gas rates similarly collected will be recoverable at law. 
Mobile case, supra, 350 U.S. 332, 347. 

In this situation, the interlocutory order is not subject to re- 
view. F.P.C. v. Metropolitan Edison Co., 304 U.S. 375, 383- 
384: F.P.C. v. Pacific Power & Light Co., 307 U. S. 156, 159; 
Cincinnati Gas & Electric Co. v. F.P.C., —— USAppDC —, 
—— F. 2d ——, No. 13515, decided June 3, 1957; same v. same, 
No. 13577, decided June 20, 1957; United Gas Pipe Line Co. v. 
FP.C., 86 USAppDC 314, 181 F. 2d 796, 799, certiorari denied, 
340 U.S. 827; Columbian Fuel Corp. v. F.P.C., —— USAppDC 
——, 239 F. 2d 61; F.P.C. v. Union Producing Co., —— 
USAppDC —, 230 F. 2d 36, 39-40, certiorari denied, 351 








36 


U.S. 927; California Oregon Power Co. v. F. P. C., 99 USApp 
DC263, 239 F. 2d 426, 483; Algonquin Gas Trasnmission Co. v. 
P.P.C., 201 F. 2d 334, 337-338 (CA1) ; Atlantic Seaboard Corp; 
v. F.P.C., 201 F. 2d 568, 572 (CA4). 

The rule barring review of interlocutory orders, as we con- 
tend the order under review to be, is too well known to this 
Court to require extended discussion. Petitioners will be fully 
protected by review of the final order which may be issued in 
Docket No. G-9547, when and if they are substantially prej- 
udiced thereby. 


CONCLUSION 


_ For the foregoing reasons (a) the order issued by the Com- 
mission on October 2, 1956, In the Matter of United Gas Pipe 
Line Company, Docket No. G-9547, should be affirmed; or (b) 
in the alternative, the petition for review herein should be 
dismissed. 
Respectfully submitted. 
Wiiiarp W. GATCHELL, 
General Counsel. 
Howarp EB. WAHRENBROCE, 
Solicitor. 
Rosert M. WESTON, 
Attorney, 
Counsel for Respondent, Federal Power Commission, 
Washington 25, D.C. 


Auvcust 1957. 





APPENDIX 
SraTuTes AND REGULATIONS INVOLVED 
ACT OF JUNE 21, 1938, C. 556; 52 STAT. 821; 15 U.S.C. 177 


[Sections 4 and 5 of the Natural Gas Act govern the substan- 
tive question posed by this petition for review. ] 

Section 4, entitled “Rates and Charges; Schedules; Suspen- 
sion of New Rates,” after general provisions regarding just, 
reasonable and indiscriminatory rates, continues— 


* & * * + 


(c) Under such rules and regulations as the Com- 
mission may prescribe, every natural-gas company shall 
file with the Commission, within such time (not less 
than sixty days from the date this act takes effect) and 
in such form as the Commission may designate, and 
shall keep open in convenient form and place for public 
inspection, schedules showing all rates and charges for 
any transportation or sale subject to the jurisdiction of 
the Commission, and the classifications, practices, and 
regulations affecting such rates and charges, together 
with all contracts which in any manner affect or relate 
to such rates, charges, classifications, and services. 

(d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in 
any such rate, charge, classification, or service, or in 
any rule, regulations, or contract relating thereto, ex- 
cept after thirty days’ notice to the Commission and to 
the public. Such notice shall be given by filing with 
the Commission and keeping open for public inspec- 
tion new schedules stating plainly the change or changes 
to be made in the schedule or schedules then in force 

- and the time when the change or changes will go into 
effect. The Commission, for good cause shown, may al- 
low changes to take effect without requiring the thirty 

(37) 
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days’ notice herein provided for by an order specifying 
the changes so to be made and the time when they shall 
take effect and the manner in which they shall be filed 
and published. 

(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon com- 
plaint of any State, municipality, or State commission, 
or upon its own initiative without complaint, at once, 
and if it so orders, without answer or formal pleading 
by the natural-gas company, but upon reasonable no- 
tice, to enter upon a hearmg concerning the lawfulness 
of such rate, charge, classification, or service; and, pend- 
ing such hearing and the decision thereon, the Commis- 
sion, upon filing with such schedules and delivering to 
the natural-gas company affected thereby a statement 
in writing of its reasons for such suspension, may sus- 
pend the operation of such schedule and defer the use 
of such rate, charge, classification, or service, but not for 
2 longer period than five months beyond the time when 
it would otherwise go into effect: Provided, That the 
Commission shall not have authority to suspend the 
rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after 
full hearings, either completed before or after the rate, 
eharge, classification, or service goes into effect, the 
Commission may make such orders with reference 
thereto as would be proper in a proceeding initiated 
after it had become effective. If the proceeding has not 
been concluded and an order made at the expiration of 
the suspension period, on motion of the natural-gas 
company making the filing, the proposed change of rate, 
charge, classification, or service shall go into effect. 
Where increased rates or charges are thus made effec- 
tive, the Commission may, by order, require the nat- 
ural-gas company to furnish a bond, to be approved by 
the Commission, to refund any amounts ordered by the 
Commission, to keep accurate accounts in detail of all 
amounts received by reason of such increase, specify- 
ing by whom and in whose behalf such amounts were 
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paid, and, upon completion of the hearing and decision, 

_ to order such natural-gas company to refund, with in- 
terest, the portion of such increased rates or charges 
by its decision found not justified. At any hearing in- 
volving a rate or charge sought to be increased, the 
burden of proof to show that the increased rate or 
charge is just and reasonable shall be upon the natural- 
gas company, and the Commission shall give to the 
hearing and decision of such questions preference over 
other questions pending before it and decide the same 
as ily as possible. [52 Stat. 822 (1938); 15 
U.S. C. § 717c] 

Section 5, entitled “Fixing Rates and Charges; Determina- 
tion of Cost of Production or Transportation,” in pertiment 
part provides as follows— 

(a) Whenever the Commission, after a hearing: had 
upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing 
company, shall find that any rate, charge, or classifica- 
tion demanded, observed, charged, or collected by any 
natural-gas company in connection with any transpor- 
tation or sale of natural gas, subject to the jurisdiction 
of the Commission, or that any rule, regulation, prac- 
tice, or contract affecting such rate, charge, or classifica- 
tion is unjust, unreasonable, unduly discriminatory, or 
preferential, the Commission shall determine the just 

- and reasonable rate, charge, classification, rule, regula- 
tion, practice, or contract to be thereafter observed and 
in foree, and shall fix-the same by order: Provided, 
however, That the Commission shall have no power to 
order any increase in any rate contained in the currently 
effective schedule of such natural-gas company on file 
with the Commission, unless such increases is in accord- 
ance. with a new schedule field by such natural-gas 

_-. - company, but the Commission may order a decrease 

where existing rates are unjust, unduly discriminatory, 

preferential, otherwise unlawful, or are not the lowest 
reasonable rates. 
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[Section 19 of the Act entitled “Rehearing; Court Review of 
Orders” governs the question of the appealability of the order 
issued by the Commission in the case at bar.] In pertinent 
part, Section 19 provides— 

. & * & * * 

(b) Any party to a proceeding under this act ag- 
grieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the 
* * * United States Court of Appeals for the District 
of Columbia, by filing in such court * * * 9 written 
petition praying that the order of the Commission be 
modified or set aside in whole or in part. * * * 


_ REGULATIONS UNDER THE NATURAL GAS ACT, PART 154 


“Rates Schedules and Tariffs” adopted by Order 144 13 
F. R. 6372, as amended, in pertinent part: 

154.1 Application; obligation to file 

On and after December 1, 1948 every natural-gas 
company shall file with the Commission and post in 
conformity with the requirements of this part, schedules 
showing all rates, and charges for any transportation or 
sale of natural gas subject to the jurisdiction of the 
Commission and the classifications, practices, rules and 
regulations affecting such rates, charges and services, 
together with all contracts in any manner affecting or 
relating thereto: Provided, however, That all such 
presently effective schedules filed with the Commission 
before the aforesaid date shall be restated as set forth 
in $154.82 to conform with the following rules and 
regulations, and filed and posted on or before the date 
specified in § 154.83. 
154.11 Rate schedule 

The term “rate schedule” means a statement of a rate 
or charge for a particular classification of 
tion or sale of natural gas subject to the jurisdiction 
of the Commission, and all terms, conditions, classifi- 
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cations, practices, rules and regulations affecting such 
rateorcharge. ** * ° 
pra & » & * 

154.14 Tariff or FPC gas tariff 

; The term “tariff” or “FPC gas tariff” means a compila- 
tion, in book form, of all of the effective rate schedules 
of a particular natural-gas company, and a copy of 
each form of service agreement. 


* * * * * 


154.21 Effective tanff 

The effective tariff of a natural-gas company shall be 
the tariff filed and posted pursuant to the requirements 
of this part, and permitted by the Commission to be- 
come effective. No natural-gas company shall directly 
or indirectly, demand, charge or collect any rate or 
charge for or in connection with the transportation or 
sale of natural gas subject to the jurisdiction of the 
Commission, or impose any classifications, practices, 
rules or regulations, different from those prescribed in 
its effective tariff and executed service agreements on 
file with the Commission, unless otherwise specifically 
provided by order of the Commission. 


e ad * * * 


154.38 Composition of rate schedule 

The sheets of a rate schedule shall contain a state- 
ment of 2 rate or charge and all terms and conditions 
governing its application, arranged as follows: 

(a) Title. Each rate schedule shall have a title con- 
sisting of a designation (see § 154.34), and a statement 
of the type or classification of service to which it is 
applicable. 

(b) Availability. This paragraph shall describe the 
conditions under which the rate is available, and, if 
necessary, the geographic zone in which available. 

(ec) Applicability and character of service. This 
paragraph shall fully describe the kind or classification 
of service to be rendered. 
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~ «+ \(d) Statement of rate. (1) Except as-permitted in 
§§ 154.52 and 154.82, all rates shall be clearly stated 
in cents or in dollars and cents per unit. Only the rates 
and charges to be used in current billing shall be in- 
cluded in the rate schedules. 

(2) A rate having more than one part shall have 
each part set out separately under appropriate head- 
ings such as: Demand Charge, Commodity Charge, 
etc. The minimum bill and other provisions affecting 
charges shall not be included in this paragraph, but 
shall be included in subsequent paragraphs. 

(3) No rule, regulation, exception or condition, such 
as tax, commodity price index, wholesale price index, 
purchased gas cost adjustment clauses or other similar 
price adjustments or periodic changes shall be included 
in the rate schedule or any other part of the tariff which 
in any way purports to effect the modification or change 
of any rate or charge specified in the rate schedule, or 
the substitution therefor of any other rate or charge: 
Provided, however, a natural-gas company may state 
in the service agreement or in rate schedules filed pur- 
suant to § 154.52 that it is or will be its priveleges under 
certain specified conditions, to propose to the Com- 
mission @ modification, change or substitution of the 
then effective rate or charge: Provided further, That 
no such clause may effectuate a change in an effective 
rate or charge except in the manner provided in section 
4 of the Natural Gas Act, as amended, and the regu- 
lations in this part. * * * 


& & + & 2s 


154.40 Composition of service agreement 
There shall be submitted as part of the tariff an 
unexecuted copy of each form or service agreement. 
The service agreement forms should provide for inser- 
’ tion of such items as the name of the purchaser, serv- 
ices to be rendered, area to be served, maximum obli- 
gation to deliver, delivery points, delivery pressure, 
applicable rate schedules by reference to the tariff, ef- 
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fective date and term, and identification of any prior 
agreements being superseded. 


* & * * * 


RESTATEMENT OF SCHEDULES FILED Prior To 
DerceMBER 1, 1948 


* * + * * 


154.82 Requirement for restatement 

All effective schedules of rates, charges, classifica- 
tions, practices, regulations, and contracts not prepared 
in accordance with §§ 154.31 through 154.41 shall be 
restated and filed as parts of a Tariff in accordance 
with said sections * * * 
154.84 Plan of restatement 

The restatement shall contain the provisions of sched- 
ules of rates, charges, classifications, practices, regula- 
tions and contracts effective on the date the tariff is 
filed. However, concurrent with the restatement, a 
natural-gas company may propose changes in rates, 
charges, classifications, services, practices, rules and 
regulations in accordance with § 154.63 of this part. — 
Differences in the phraseology of schedules should be 
reconciled “whenever possible. The effective date to 
be shown on the tariff sheets shall be that desired by 
the company, but not less than 30 days nor more than 
60 days after filing pursuant to § 154.83. 


154.85 Status of contracts filed as rate schedules and 
restated 

Each contract, which is now filed as an effective rate 
schedule, may be continued in effect and shall be con- 
sidered as an executed service agreement to the extent 
that the provisions thereof are not superseded by or 
in conflict with other applicable provisions of the rate 
schedules and general terms and conditions of the tariff, 
until such contract expires by its presently provided 
terms or is replaced by an executed service agreement 
_in a form contained in the tariff: Provided, however, 
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That the natural-gas company, concurrent with the fil- 
ing of the tariff, shall submit, for insertion in front of 
each such contract, a statement identifying the provi- 
sions thereof which are not superseded by or in conflict 
with other applicable provisions of the rate schedules 
and general terms and conditions of the tariff and which 
are to remain in effect: Provided further, however, That 
agreements intended to effect a change or amendment 
in such contract may be made only by the execution of 
a form of service agreement contained in the tariff. 
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QUESTIONS PRESENTED 


In the opinion of this intervenor, the questions presented 
are— 


1. Is the Federal Power Commission required, under the 
Natural Gas Act, to reject schedules of changed rates, filed 
by a natural-gas company under Section 4(d) of that Act, 
on the ground that such filing unilaterally abrogates 
service agreements of the natural-gas company which pro- 
vide that all gas delivered thereunder shall be paid for 
under the seller’s applicable rate schedules, ‘‘or any effec- 
tive superseding rate schedules, on file with the Federal 
Power Commission,’’ and that the service agreements 
‘¢shall be subject to the applicable provisions of such rate 
schedules and the General Terms and Conditions attached 
thereto and filed with the Federal Power Commission which 
are by reference made a part’’ of the service agreement? 


2. Is the Federal Power Commission required, under 
the Natural Gas Act, to reject schedules of changed rates, 
filed by a natural-gas company under Section 4(d) of that 
Act, on the ground that such filing unilaterally abrogates 
gas contracts, when the buyers, at the time of the filing, 
were paying for gas delivered to them at rates stated in 
filed rate schedules which were different from the rates 
stated in the contracts and the buyers had not pro- 
tested against their gas contracts being superseded by 
the rate schedules now sought to be changed? 
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1 Act of June 21, 1938, c. 556, 52 Stat. 821, 15 U.S.C. 717; hereinafter 
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of increased rates filed by United Gas Pipe Line Company 
(United). 


The motions purportedly were based on United Gas 
Pipe Line Company v. Mobile Gas Service Corporation, 
350 U.S. 332, which holds that the Act does not authorize 
unilateral contract changes by a natural-gas company. The 
Commission held that United’s rate filing did not consti- 
tute such a change. (Opinion No. 295, issued October 
2, 1956; R. 2775-2784). 


Proceedings Before the Commission 


On September 30, 1955 United filed with the Commission, 
pursuant to Section 4(d) of the Act, certain revised tariff 
sheets stating rates higher than those stated on the tariff 
sheets which they superseded. The changed tariff sheets 
were parts of rate schedules. 


By order issued October 26, 1955 (R. 2379), the Com- 
mission ordered a hearing concerning the lawfulness of 


the rates stated in the September 30 filing and, pending 
such hearing and decision thereon, suspended until April 
1, 1956 all of the revised tariff sheets, except such as stated 
rates for the sale of natural gas for resale for industrial 
use only, which the Commission is without authority to 
suspend (Section 4(e) of the Act). The sheets not sus- 
pended became effective November 1, 1959. 


Southern Natural Gas Company (Southern), Texas Gas 
Transmission Corporation (Texas Gas), the petitioners and 
others intervened by permission of the Commission (R. 
9473-2474), or by filing notice of intervention, as is per- 
mitted in the cases of municipalities having the power to 
regulate rates (R. 2395-2398). 


Mississippi Valley Gas Company (Mississippi), one of 
the petitioners, buys gas from United and also from Texas 
Gas and Southern, which, in turn, buy gas from United 
(RB. 2427-2431). Texas Gas is the sole gas supplier of the 
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petitioner, Memphis Light, Gas and Water Division, which 
is an agency of the third petitioner, City of Memphis, 
Tennessee (R. 2390-2393). We shall refer to the Memphis 
Light, Gas and Water Division and to the City collectively 
as ‘*Memphis.”’ 

Hearings concerning the lawfulness of the changed rates 
began February 6, 1956 (R. 2433). All of United’s direct 
evidence had been presented, although the hearings had not 
been completed, when United Gas Pipe Line Company v. 
Mobile Gas Service Corporation, supra, was decided on 
February 27, 1956. Up to that time the petitioners had 
not requested the Commission to reject United’s revised 
rate schedules nor suggested that the Commission was 
without authority to receive, suspend and review them. 

On March 22 Mississippi Valley Gas Company, and on 
March 28 Memphis, filed the motions which gave rise to 
the instant case. They asked the Commission (1) to reject, 
cancel and dismiss United’s rate filing to the extent that 
it purported to increase rates to Mississippi, Texas Gas 
and Southern, (2) to prohibit United’s placing its increased 
rates in effect on April 1, 1956 when the suspension period 
would end, and (3) to require United to refund to Missis- 
sippi, with interest, all amounts collected since November 
1, 1955 because of the increase in industrial rates which 
went into effect on that date. The motions were grounded 
exclusively on the claimed authority of the Mobile case, the 
movants contending that United’s rate filing represented 
an attempt to increase unilaterally contract rates. (R. 2485- 
2497; 2516-2527). It is interesting to note that in their 
motions the petitioners correctly referred to United’s filing 
as ‘‘the rate filing,’’ ‘“‘the increased rates,’’ ‘‘the rate 
schedule,’’ ‘‘the purported rate changes,’”’ etc. It was not 
until their brief that they adopted their often repeated 
and inaccurate designation of United’s changed rate sched- 
ules as ‘‘proposals.’’ 

Because the petitioners’ motions to the Commission, and, 
hence, this judicial review, involve only United’s rates to 
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Mississippi, Texas Gas and Southern, examination of 
United’s contracts may be limited to those with Mississippi, 
Texas Gas and Southern. 


The three contracts with Mississippi in effect on the date 
United filed its increased rates were all dated March 25, 
1955 and each followed one of the forms of ‘‘service agree- 
ment”? which were contained in United’s tariff on file with 
the Commission (R. 1314-1335; 513-518). One of Texas 
Gas’ contracts (dated August 11, 1952) and one of South- 
ern’s contracts (dated September 30, 1952) also were in 
the standard service agreement form (R. 1886-1888; 1639- 
1643). We shall refer hereinafter to these five contracts 
as ‘“‘service agreements’’ to differentiate them from the 
two other contracts here involved, to which we shall refer 
as ‘‘gas contracts.”’ 


No price or rate was specified in any of the service 
agreements. Instead, each contained the following pro- 
vision : 


“¢ All gas delivered hereunder shall be paid for by 
| Buyer under Seller’s Rate Schedules [here is inserted 
| the designation of the appropriate schedules as con- 
| tained in the filed tariff], or any effective superseding 
| rate schedules, on file with the Federal Power Com- 
_ mission. This agreement in all respects shall be sub- 
_ ject to the applicable provisions of such rate schedules 
and to the General Terms and Conditions attached 

thereto and filed with the Federal Power Commission 
' which are by reference made a part hereof.”’ 


Tm their answers in opposition to the motions, and later 
in’ oral argument before the Commission, both Texas Gas 
and Southern stated that they construed their service 
agreements with United as providing mutual consent for 
United to file changed rates with the Commission under 
Section 4(d) of the Act (R. 2536-2545; 2548-2554; 2568- 
2574; 120; 133-134). 





+5 
United’s two gas contracts were with Texas Gas and 
Southern. They were dated April 16, 1945 and May 7, 1991, 
respectively, (R. 1825-1885; 1579-1615). Except as herein- 


after stated, neither made express provision for changes 
in the prices specified. 


The gas contract between United and Texas Gas provided 
for a base price of 8¢ per Mcf, with a provision for adjust- 
ment in the event of an increase or decrease in taxes relat- 
ing to the production or sale of gas. On the same date as 
the date of the contract, United unilaterally advised Texas 
Gas by letter that it would accept a base price of 5.7¢ 
per Mef. So far as the record shows, Texas Gas paid that 
price until United’s conversion tariff, filed in compliance 
with Part 154 of the Commission’s Regulations under the 
Natural Gas Act (18 CFR 154.1-154.86), became effective. 
The conversion tariff not only changed United’s rate 
schedules from contract to tariff form but also changed 
the rates payable to United by Texas Gas. Since then, 
Texas Gas has continued to pay the rates provided in the 
applicable rate schedules effective from time to time as 
filed with the Commission and has not challenged United’s 
right to change such rate schedules. (R. 2783). These 
facts were found by the Commission and are not contro- 
verted by the petitioners. 


The gas contract between United and Southern provided 
a specified price. Southern continued to pay the price 
provided in the contract until United’s conversion tariff 
became effective. The conversion tariff resulted in a change 
in the price previously paid by Southern under its contract. 
Since then Southern has paid the rates provided in United’s 
applicable rate schedules effective from time to time as 
set out in United’s tariff on file with the Commission, 
without challenging United’s right to change such rate 
schedules. (R. 2812). These facts also were found by the 
Commission and are not denied by the petitioners. 
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Both the Texas Gas gas contract and the Southern gas 
contract continued in effect, after the filing of United’s con- 
version tariff, as service agreements, to the extent that they 
were not superseded by, or in conflict with, the applicable 
provisions of United’s tariff. This was permitted by Sec- 
tion 154.85 of the Regulations under the Natural Gas 
Act (18 CFR 154.85). However, Southern’s gas contract 
was superseded by a service agreement executed by United 
and Southern on November 1, 1955. The November 1, 
1955 service agreement, which contained the provision 
relating to superseding rate schedules set out in United’s 
forms of service agreement, was later superseded by the 
presently effective service agreement between United and 
Southern dated March 8, 1956, which also is in the standard 
form of service agreement. (R. 2812). 


Oral argument on the petitioners’ motions was held be- 
fore the Commission on May 25, 1956 and the Commission’s 
Opinion No. 295, with accompanying order, was issued on 
October 2, 1956. Applications for rehearing by petitioners 


were denied by the Commission’s order issued November 
23, 1956. 


Proceedings Before the Court 

The petitioners jointly filed a timely petition for review 
of Opinion No. 295 and the accompanying order and of 
the Commission’s order denying their application for 
rehearing. Motions to intervene by United, Southern and 
Texas Gas were granted by the court. | 


STATUTES AND REGULATIONS INVOLVED 


The pertinent statutes and regulations are the Natural 
Gas Act and the Commission’s Regulations under the 
Natural Gas Act. Since the petitioners state in their brief 
{p. 10) that pamphlet copies of the Act and of the Regula- 
tions under the Act will be lodged with the Clerk, the por- 
tions referred to herein are omitted from this brief and 
reference is made to said pamphlet copies. 





7 
SUMMARY OF ARGUMENT 
L 


In the Mobile case, the Supreme Court held only that 
the Act does not give natural-gas companies the right to 
change their rate contracts by unilateral action, not, as 
the petitioners contend, that the buyer and the seller must 
agree to the specific changed rate before it can be filed 
under Section 4(d). This conclusion is supported by the 
language used by the Supreme Court in both the Mobile 
case and the companion case under the Federal Power Act, 
Federal Power Commission v. Sierra Pacific Power Com- 
pany, 350 U.S. 348, and by the opinions of the two circuit 
courts of appeal which those two cases affirmed. 


The Mobile case leaves the buyer and the seller free, as 
they would have been in the absence of the Act, to agree 
that the seller may in the future change the rate which 
was in effect at the time the agreement was executed. Such 


@ change is one which the seller is empowered by contract 
to make and, as such, may be filed under Section 4(d) 
and accepted by the Commission. 


IL. 


United’s service agreements, by providing for payment 
under specified rate schedules, ‘‘or any effective super- 
seding rate schedules, on file with the Federal Power Com- 
mission,’’ expressly contemplate future changes in rates 
end the filing of such changed rates with the Commission 
under Section 4(d). This contractual right was granted 
to United by its customers in recognition of the fact that 
Section 4(a) of the Act requires that all rates be just 
and reasonable and that Sections 4(d) and 4(e) provide 
the machinery for enforcing such requirement. The lan- 
guage used in the service agreements to grant United the 
right to change its rates was apt in view of the Act’s 
restrictions on changed rates becoming effective. 
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When it executed its service agreements with United, 
Southern intended, by the language used, to grant to 
United the right to change its rates and to file schedules 
of changed rates with the Commission, subject to the 
limitations of Section 4 of the Act. Were this not evident 
from the service agreements themselves, it would be a 
necessary conclusion when such agreements are viewed 
against the background of the Commission’s uniform ad- 
ministration of Section 4 since 1948 when tariffs of natural- 
gas pipeline companies were required to include forms of 
service agreements. Most such tariffs, under Commission 
guidance, have included standard service agreement forms 
with provisions similar to that in United’s service agree- 
ments and the natural-gas companies have executed service 
agreements with their customers in accordance with such 
forms. Without exception, the Commission has permitted 
the filing undér Section 4(d) of changed rates applicable 
to gas sold under such service agreements. Not until this 
case has the legality of the practice been challenged. 


The opinion of this court in The Cincinnati Gas & Elec- 
tric Company, et al. v. Federal Power Commission, et al., 

| U.S. Appeals, D.C. , F. 2d , decided June 
3, 1957, construed a service agreement provision substan- 
tially identical with that involved here and established 
conclusively that our understanding of United’s service 
agreements is correct. 


Tit. 


The Commission’s reference to United’s filing as a 
‘proposal’? to change rates does not indicate, as the peti- 
tioners would have the court believe, that the Commission 
misunderstood or disregarded the Supreme Court’s Mobile 
decision. Rather, the Commission’s reference to ‘‘pro- 
posed’’ rate changes was nothing more than a recognition 
of its own powers to suspend and review changed rates. 


The Commission correctly described the holding in the 
Mobdile case and correctly stated the question with which 
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it was confronted as whether United had the power to 
make the change in rates reflected by its filing. 


IV. 


Both the service agreements and the gas contracts in- 
volved here must be distinguished from the contract in 
the Mobile case. 


The petitioners argue that the legal effects of the service 
agreements and the Mobile contract are identical because 
the Mobile contract carried the obligation, implied from the 
Commission’s authority under Section 5(a) of the Act, to 
pay for gas delivered in accordance with ‘‘effective super- 
seding rate schedules’? ordered into effect by the Com- 
mission. This argument assumes what it seeks to prove— 
that the parties to United’s service agreements intended 
only to contract to do what they were legally bound to do. 
Such a conclusion, however, would deprive the language 
of service agreements of meaning. A more reasonable 


construction of the words, ‘‘or any effective superseding 
rate schedules, on file with the Federal Power Com- 
mission,’’ is that the parties intended to give mutual 
consent to future rate changes by United and the filing 
of such changes under Section 4(d). So construed, the 
words have meaning and significance in the framework of 
the service agreements. 


The situations under United’s gas contracts and the 
Mobile contract also are dissimilar. The filing in the 
Mobile case would have changed a contract rate. In the 
instant case the rates specified in United’s gas contracts 
already had been superseded by filed rate schedules at the 
time that United made its September 30, 1955 filing. There- 
fore, United’s filing did not purport to change a rate fixed 
by a gas contract. 
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ARGUMENT 
L 


THE MOBILE CASE REQUIRES REJECTION BY THE COMMISSION 
OF SCHEDULES OF CHANGED RATES ONLY IF ACCEPT- 
_ANCE WOULD UNILATERALLY ABROGATE A CONTRACT 
As the Mobile case is the only claimed authority for 

granting the relief which the petitioners seek, it is appro- 

priate, at the outset, to examine that case against the back- 
ground of the petitioners’ contentions. 


The crux of the petitioners’ contentions is that United 
could not lawfully file, or the Commission lawfully accept, 
United’s schedules of changed rates because the specific 
changes had not been agreed to by the buyers. We deny 
that this contention has any validity. 


The Supreme Court’s holding in the Mobile case can be 
simaply stated in its own words: 


| ‘For the reasons discussed below, we hold that the 
Natural Gas Act does not give natural-gas companies 


_ the right to change their rate contracts by their own 
unilateral action (p. 337).? 


We emphasize the word ‘‘contracts’’ in the above quota- 
tion because that word lies at the heart of the court’s mean- 
ing. The court did not hold that a natural-gas company 
cannot unilaterally change a rate. Indeed, it specifically 
affirmed that a rate established ex parte can be changed at 
will by the natural-gas company, subject to the notice 
requirements of Section 4(d) and the suspension and review 
powers of the Commission under Section 4(e) of the Act 
({p. 343). It held only that a natural-gas company cannot 
unilaterally change a contract. And this it twice repeated, 
in describing and applying its conclusion, as follows: 

**Our conclusion that the Natural Gas Act does not 

_ empower natural-gas compames unilaterally to change 


_ thew contracts fully promotes the purposes of the 
Act.’’ (p. 344). e 


3'Unless otherwise noted, emphasis is supplied throughout this brief. 
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“From our conclusion that the Natural Gas Act gives 
a natural-gas company no power to change tts contracts 
unilaterally, it follows that the new schedule filed by 
United was a nullity insofar as it purported to change 
the rate set by its contract with Mobile, and that the 
contract rate remains the only lawful rate.’’ (p. 347). 


Therefore, it logically follows that it was the contract 
in the Mobile case, and only the contract, which barred the 
rate change and the filing of the changed rate under Sec- 
tion 4(d) of the Act. This was made additionally clear 
by the court when it said: 


‘“‘The initial rate-making and RS powers 


of natural-gas companies remain undefined and un- 
affected by the Act.’’ (p. 343), 


and when it reiterated essentially the same thought as 
follows : 


ce * * except as specifically limited by the Act, the 
rate-making powers of natural gas companies were 


to be no different from those they would possess in the 
absence of the Act: * * *.’’ (p. 343). 


The court then went on to give two examples of powers 
possessed by natural-gas companies in the absence of the 
Act: 


‘¢* ® © to establish ex parte, and change at will, the 
rates offered to prospective customers; or to fix by 
contract, and change only by mutual agreement, the 
rate agreed upon with a particular customer.’’ (p. 343). 


From the last quoted words, the petitioners erroneously 
conclude that the Mobile case bars the filing, under Section 
4(d), of any rate change which has not been specifically 
agreed upon in dollars and cents by the parties to the 
contract. But this is not what the court held, nor is it a 
reasonable inference to be drawn from the words used. 
The two methods of changing rates which the court speci- 
fied were illustrative only and not exclusive. There is 
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absolutely no reason in law or in common sense why a 
natural-gas company and a purchaser of its gas cannot 
enter into a long-term contract, agreeing, because of the 
special circumstances under which the sale is made—in 
this instance the existence of the Natural Gas Act, that 
the product sold will be paid for at rates which are subject 
to change from time to time by the seller. Rate changes 
under such an agreement would be made pursuant to the 
contract and not in derogation of the contract. And the 
change would be one the natural-gas company had the 
power to make, subject only to the limitations imposed by 
Sections 4(d) and 4(e) of the Act. 


The correctness of our construction of the Supreme 
Court’s decision in the Mobile case is supported by the 
opinion of the United States Court of Appeals for the Third 
Circuit, in the same case,*> which the Supreme Court 
affirmed. 


‘The basic question,’’ said the Third Circuit, ‘‘is whether 
the Commission is correct in holding that under the Natural 
Gas Act a natural-gas company can, in effect, wipe out a 
filed rate contract simply by filing an increased schedule.’’ 
(p. 884). 


The court answered the question it posed as follows: 


‘Tn view of the above language in the Commission’s 
own Regulations and of the complete absence of sug- 
gestion in the statute or in the legislative history that 
the Act was intended to authorize the abrogation of 
existing contract rights by means of the umlateral 
_ substituted rate procedure, we hold that the Commis- 
sion erred in not rejecting United’s Revised Sheets 
‘Nos. 39 and 40 insofar as they affected the Ideal 
contract.”’ (p. 892). 


In the companion case to Mobile decided the same day, 
Federal Power Commission v. Sierra Pacific Power Com- 


3 Mobile Gas Service Corp. v. F.P.O. (O.A. 8, 1954), 215 F. 2d 883. 
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pany, supra, the Supreme Court made clear that, under 
a provision of the Federal Power Act substantially 
identical with Section 4(d) of the Natural Gas Act, only 
the conflicting contract obligation barred the changing of 
a rate by a unilateral rate filing. Thus the court posed 
the question as follows: 


s¢# © © whether PG&E’s unilateral filing of the new 
rate under Section 205(d) [of the Federal Power Act], 
and the approval of the new rate by the Commission 
under Section 205(e) were effective to supersede 
PG&E’s contract with Sterra.’’ 


And the court held: 


‘¢* * * we conclude that neither PG&E’s filing of the 
new rate nor the Commission’s finding that the new 
rate was not unreasonable was effective to change 
PG&E’s contract with Sierra.”’ 


In its opinion in the Sterra case, which was affirmed by 
the Supreme Court, this court of appeals likewise viewed 


the issue in the same fashion, stating that the question was 
whether the Natural Gas Act permitted the ‘‘unilateral 
abrogation of a duly filed rate contract.’’ Sterra Pacific 
Power Company v. Federal Power Commission (1955), 96 
U.S. Appeals D.C. 140, 223 F. 2d 605, 606. 


From what has been said, it safely can be concluded 
that the Supreme Court, in two cases, and two courts of 
appeal, including this one, viewed the law as barring the 
unilateral filing of changed rates with the Commission only 
if the change in rates would run counter to contract 
obligations. 

Therefore, the petitioners’ conclusion, that the only rate 
which can be filed is one specifically agreed to between buyer 
and seller, is wholly without foundation. 
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IL 


UNITED’S SERVICE AGREEMENTS SPECIFICALLY CONTEM- 
PLATED FUTURE RATE CHANGES. THEREFORE. A FILING 
OF CHANGED RATES UNDER A SERVICE AGREEMENT DID 
‘NOT UNILATERALLY ABROGATE A CONTRACT 
The petitioners argue that the Commission misconceived 
the issue presented to it as one of contract interpretation 
rather than one of statutory construction (Pet. Br. 13). 
However, the truth is that the Commission did not mis- 
conceive the issue; there was no question of statutory con- 
struction facing the Commission. That question had been 
settled by the Supreme Court in the Mobile case. The 
only question left for the Commission was whether United’s 
filmg purported to change a contract by unilateral action, 
which the Supreme Court had held could not be done. To 
answer this question obviously involved determination of 
whether the filing was in derogation of a contract obligation. 


What the Commission had to determine was whether 
United’s service agreements provided for static rates which 


could not be changed under the terms of the agreements, 
or whether its service agreements provided for the sale 
and purchase of gas under published tariff rates which 
might be changed by the seller at will, subject only to the 
limitations imposed by Section 4(d) of the Act and the 
suspension and review powers of the Commission under 
Section 4(e). 


Southern construes its service agreements in the latter 
fashion and intended, when it executed them, to grant to 
United the right to file schedules of changed rates with 
the Commission, subject to the provisions of Section 4. 
This it stated under oath to the Commission in its answers 
to the petitioners’ motions. 


The reason why Southern and United’s other customers 
were willing to grant United such a right is obvious. They 
did not, as the petitioners would characterize such a grant, 
‘‘hlindly assent to any rate increase that United might 
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unilaterally, and possibly arbitrarily, decide to impose on 
the purchasers in the future.”’ (Pet. Br. 15). Rather, 
they entered into their agreements with the knowledge that 
Section 4(a) of the Act makes unlawful rates which are 
not ‘‘just and reasonable,’’ and that Sections 4(d) and 4(e) 
provide the machinery for enforcement of Section 4(a)’s 
interdiction. 


The words ‘‘or any effective superseding rate schedules, 
on file with the Federal Power Commission,” clearly 
connote, in the context used, that the service agreement 
contemplated changes by United of its applicable rate 
schedules without the customer’s consent to the specific 
changed rate, subject only to United’s compliance with 
the limitations imposed by the Act. 


Had the contracting parties intended to provide only 
for the rate stated in the then effective applicable rate 
schedule, they would have said, as is stated in the service 
agreement, ‘‘all gas delivered hereunder shall be paid for 


by Buyer under Seller’s Rate Schedule ,? and would 
have added no more. It would have been unnecessary to 
have added the words ‘‘or any effective superseding rate 
schedules, on file with the Federal Power Commission.”’ 


The words, ‘‘or any effective superseding rate sched- 
ules,’? cannot reasonably be explained as the petitioners 
apparently seek to explain them. Petitioners seem to argue 
that such words merely give recognition to the Commis- 
sion’s power, under Section 5(a) of the Act, to change 
contract rates after hearing and upon proper findings. 
However, as the Commission pointed out, ‘‘[s]uch an 
interpretation * * * would imply that the parties were 
merely agreeing to comply with the Act, and the orders 
of the Commission thereunder. Since they are under 
obligation to so comply and subject to penalties if they 
do not, such an interpretation would deprive the con- 
tractual provisions of meaning and substance.”’ (R. 2782). 
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Instead, the words ‘‘or any effective superseding rate 
schedules, on file with the Federal Power Commission,”’ 
if construed to give mutual consent to future rate changes 
by United and the filing of such changes under Section 
4(d), have meaning and significance in the framework of 
the service agreement. They, in effect, grant to United 
the right to change its rates in accordance with the stand- 
ards and the limitations established by the Act. 


To state it another way: The rate schedules establish 
the rates offered by United to both present and prospective 
castomers and may be changed at will, subject only to the 
limitations of the Act. And the plain language of the 
service agreement embraces not only the rates stated in 
the schedules effective at the time a particular service 
agreement was executed, but rates stated in such future 
schedules as United files and the Commission permits 
to become effective. 


Were our construction of United’s service agreements 
not correct on the face of the agreements, which it is, it 
would be inescapable when viewed against the back- 
ground of the Commission’s uniform practice in adminis- 
tering Section 4 of the Act ever since the promulgation in 
1948 of its present regulations prescribing the form and 
content of gas tariffs and providing for the filing and 
making of changes in tariffs.‘ Under those regulations 
most natural-gas pipeline companies have included in their 
tariffs standard forms of service agreements containing 
provisions similar to those in United’s forms of service 
agreement and have executed service agreements with 
their customers in such forms. The uniform practice of 
the Commission has been to accept and give effect to, or 
accept, suspend and review, tariff changes filed under 
Section 4(d) by natural-gas companies selling gas under 
such service agreements. Never, until the filing of the 
motions by these petitioners, had the right of a natural-gas 


4 Part 154 of the Regulations under the Natural Gas Act; 18 CFR 154. 
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company selling gas under such a service agreement to 
file tariff changes under Section 4(d) and the right of 
the Commission to accept such changes been challenged. 


Because of this consistent, although tacit, construction 
by the Commission of identical and similar service agree- 
ment provisions, and because of the language of the agree- 
ments, themselves, the buyers under United’s service agree- 
ments could not, when they entered into such agreements, 
have construed them other than as according United the 
right which the petitioners now would deny it. 


It is significant that, of the three buyers under the 
service agreements involved in this case, Mississippi does 
not deny that such was its construction of its service agree- 
ments prior to the decision in the Mobile case, and Texas 
Gas and Southern affirm such construction. 


If the language of the service agreements were ambignu- 
ous, which it is not, this practical construction by the 
parties should control. City of Chicago v. Sheldon, 76 U.S. 
50, 54; Zellan v. Cole (1950), 87 U.S. Appeals D.C. 9, 183 
F. 2d 139; Fox v. Johnson & Wimsatt (1942), 75 US. 
Appeals D.C. 211, 127 F. 2d 729, 735-736; Bruce v. McClure 
(C.A. 5, 1955), 220 F’. 2d 330, 337; and U.S. v. Luther (C.A. 
10, 1955), 225 F. 2d 499, 507, cert. den., 350 U.S. 947. 


This court, as recently as June 3, 1956, in a case involv- 
ing a substantially identical rate provision in the service 
agreement of another natural-gas company, agreed with 
our interpretation of the meaning of United’s service 
agreements. The Cincinnati Gas ¢ Electric Company, et al. 
v. Federal Power Commission, et al., supra. 


In the Cincinnati case the court said: 


‘‘Another specification of aggrievement due to the 
long-term contract demand is the allegation that, in 
approving it, the order unlawfully changes the gas 
service agreements between Central Kentucky and 
Cincinnati-Union ‘without the necessary finding that 
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‘Said agreements adversely affect the public interest 
under the Natural Gas Act.’ Although under the 
‘view we take of the case it is unnecessary to do so, 
we stop to discuss the merits of this contention. The 
petitioners rely upon United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U.S. 332 (1956), and 
Federal Power Commission v. Sierra Pacific Power Co., 
350 U.S. 348 (1956), which hold, respectively, that the 
Natural Gas Act and the Federal Power Act do not 
give natural gas companies and power companies the 
right by their own unilateral action to change rates 
established by contract. 

“‘These cases are readily distinguishable from this 
one, for here the service agreement expressly contem- 
plates future filings and there has been no unilateral 
change ™m rates fized by contract.’’ 


We submit that the quoted statement is dispositive of 
this case since the rate provisions of the service agree- 
ments here and the service agreement in the Cincinnati 
case cannot be distinguished. 


We ask the court to take judicial notice of the pertinent 
service agreement provision in the Cincinnati case, which 
appears at pages 5708-5709 of that record, as follows: 


_ Section 2. Rate Schedules. Natural Gas delivered 
hereunder shall be paid for under Rate Schedule CK-1 
of Seller on file with the Federal Power Commission or 
any effective superseding Rate Schedules. 


“‘Section 3. General Terms and Conditions. This 
agreement in all respects shall be subject to the appli- 
cable provisions of Rate Schedule CK-1 and of the 
pertinent General Terms and Conditions attached 
thereto filed with the Federal Power Commission 
which are by reference made a part hereof.’’ 
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TL 


THE COMMISSION CORRECTLY UNDERSTOOD THE MOBILE 
CASE TO PERMIT THE FILING UNDER SECTION 4(d) OF 
SUCH CHANGES AS A NATURAL-GAS COMPANY HAD THE 
POWER TO MAKE, AND DECIDED THE INSTANT CASE 
ACCORDINGLY 

Throughout the petitioners’ brief, there is a continual 
and insistent use of the word ‘‘proposal’’ to describe 

United’s filing of schedules of changed rates, and the peti- 

tioners cleverly imply, by reference to the Commission’s 

use of the same word, that the Commission either willfully 
disregarded, or completely misunderstood, the Supreme 

Court’s determination that Section 4(d) does not authorize 

the filing of proposals to change rates fixed by contract. 

Even a cursory examination of Opinion No. 295 shows that 

this is not true. 


A filing under Section 4(d) of a rate change which the 
natural-gas company has the undoubted right to make is, 
in a sense, a ‘‘proposal,’’ because the new rate is subject to 


the Commission’s powers of suspension and review. It 
was in this sense that the Commission referred to United’s 
filing as ‘‘proposed’’ rate changes. That such terminology 
should be used by the Commission is readily understand- 
able, since almost all rate increases filed by natural-gas 
pipeline companies are suspended and reviewed by the 
Commission and, more often than not, disallowed in part. 


The use of the word ‘‘proposal,’’ however, by no means 
indicates, as the petitioners would have this court believe, 
that the Commission obstinately refused to recognize the 
authority of the Mobile case. This is demonstrated through- 
out Opinion No. 295, as, for instance, by the following 
language: 

‘CAs noted before, the increased rates, which are 
the subject of this proceeding—and the target of the 
motions and petitions herein involved—were filed by 
United on September 30, 1955. Our concern, there- 
fore, is with the service agreements (contracts) be- 
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_ tween United and its customers as in effect at that date 
and whether thereunder United had the ‘power to 
_ make’ the change in rates.’’ [Parentheses the Com- 

mission’s; footnote omitted.] (R. 2781). 


The phrase quoted by the Commission was hfted from 
the following sentence of the Supreme Court in the Mobile 
case, which fully supports the Commission’s view: 


| Tf the p change is one the natural-gas 

| company has A Sap power to make, the change is com- 

| pleted upon compliance with the notice requirements 
and the new rate has the same force as any other rate— 
it can be set aside only we being found unlawful by 
the Commission.’’ (p. 342). 


As we have shown, United had the power, under its serv- 
ice agreements, to make the changes in rates which were 
stated in its Section 4(d) filing. Therefore, its filing of 
such changes was not a prohibited ‘‘proposal’’ unilaterally 


to change rates fixed by the service agreements, 


IV. 


UNITED’S CONTRACTUAL ARRANGEMENTS, BOTH UNDER ITS 
SERVICE AGREEMENTS AND ITS GAS CONTRACTS. WERE 
| ESSENTIALLY DIFFERENT FROM THOSE IN THE MOBILE 
CASE 


A. The Service Agreements 


The contract between United and the Mobile Gas Service 
Corporation, which was before the Supreme Court, pro- 
vided a fixed, static rate and made no provision for change 
in that rate. Therefore, any effort by United unilaterally 
to change the rate necessarily amounted to an attempted 
abrogation of the contract. United’s service agreements, 
on the contrary, ‘‘expressly contemplate[d] future filings 
and there [was] no unilateral change in rates fixed by 
contract.’’ 


5 The Cincinnati Gas ¢ Electric Co., et al. v. FP.C., ct al, supra. 
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The petitioners, however, say that United’s service 
agreements cannot be distinguished from the contract in 
the Mobile case, arguing that an agreement that United 
could charge in accordance with ‘‘effective superseding 
rate schedules’? was implied in the Mobile contract. They 
base this argument on the Commission’s power, under Sec- 
tion 5(a) of the Act, to change the rate after hearing and 
upon proper findings, and say that the parties impliedly 
agreed to comply with the exercise of such power. There- 
fore, they argue, the contract in the Mobile case had the 
same legal effect as United’s service agreements. 


But this argument assumes what it seeks to prove: that 
the parties to United’s service agreements intended only 
to say that they would do what they were legally bound 
to do. If such had been their intention, they would, as 
did the parties to the Mobile case, have left to implication 
of law their agreement that the gas would be paid for 
under such superseding rate schedules as the Commission 
ordered into effect under Section 5(a). We have discussed 
this aspect of the case more fully in the second division 
of our argument and no more need be said here concern- 
ing it. 

B. The Gas Contracts 


There is some surface similarity between the facts of 
this case, in respect of United’s gas contracts, and the 
facts of the Mobile case, but here, also, the two situations 
are readily distinguishable. In the Mobile case, the rate 
being charged at the time that United filed its rate increase 
was at the identical level as the rate fixed in the contract, 
although the Commission had previously allowed United 
to substitute in its filed tariff a flat rate of 10.7¢ per Mef 
in place of the percentage rate specified in the contract. 
Mobile Gas Service Corp. v. Federal Power Commission, 
215 F. 2d 883, 884. 
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In the imstant case, however, the rates being charged 
by United and paid without objection by Texas Gas and 
Southern at the time of United’s September 30, 1955 fil- 
ing were different from those specified in their gas con- 
tracts, United’s contract rates having been superseded by 
rates stated: in filed: rate schedules and no new contracts 
having been executed (R. 2783, 2812). Therefore, United’s 
rates to Texas Gas and Southern in effect on September 
30, 1955, which were increased by United’s filing, were not 
contract rates at all. Consequently, United’s filing did 
not purport to change a rate fixed by contract and thus 
abrogate the contract, and so did not fall within the pro- 
hibition of the Mobile case. Instead, it changed a unilater- 
ally filed rate schedule which, under the Mobile case, was 
subject to unilateral change by the seller. 


This state of facts is shown by the Commission’s 
Opinion No. 277, In the Matter of United Gas Pipe Line 
Company, Docket Nos. G-1142, G-1508, G@-2019, G-2074, 
G-2210, G-2220 and G-2378, which was issued November 
2,1954. That opimion concerned, among other rate matters, 
a filing made by United, on July 3, 1952, in Docket No. 
G-2019, of its conversion tariff pursuant to the require- 
ments of the Commission’s Order No. 144, issued October 
30, 1948, amending Part 154 of the Commission’s Regula- 
tions under the Natural Gas Act governing the form, com- 
position, filmg and posting of rate schedules and tariffs. 
In Docket No. G-2019 United not only converted its exist- 
ing gas contracts, then on file with the Commission as rate 
schedules, to tariff form, but increased its rates to five 
natural-gas company purchasers, including Southern and 
Texas Gas, by approximately $9,500,000 annually. (Opinion 
No. 277, p. 2). 

As part of that filing, and in compliance with Section 
154.85 of the Regulations under the Natural Gas Act, 


United designated as service agreements the gas contracts 
with Southern and Texas Gas which are involved in the 
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instant case and submitted, for insertion in front of each 
such gas contract, a statement identifying the provisions 
thereof which were not superseded by or in conflict with 
provisions of the applicable rate schedules and general 
terms and conditions of the tariff. 


Southern, Texas Gas and all of the petitioners in this 
case were permitted to intervene in the proceedings be- 
fore the Commission in Docket No. G-2019 (Opinion No. 
277, p. 7). During the course of those proceedings, con- 
ferences were held by the parties, including United, the 
Staff of the Commission, Southern, Texas Gas and all of 
the petitioners, looking toward: settlement of the case. The 
terms of a settlement were agreed to by all of the parties 
except Mississippi River Fuel Corporation, a natural-gas 
pipeline company which purchases gas from United. 
(Opinion No. 277, pp. 8, 9). 


The total of the rate increases by United involved in 
the consolidated: proceedings, including the rate increases 


to Southern and Texas Gas and including certain other 
rate increases filed subsequent to the filing in Docket No. 
G-2019 (Opinion No. 277, pp. 2-5), was $10,370,280. The 
rates provided in the agreed-upon settlement were calcu- 
lated to produce $6,171,387 less than was sought by United 
in its various rate filings then before the Commission. 
(Opinion No. 277, p. 10). The Commission approved this 
settlement insofar as United’s rates to Southern and Texas 
Gas and most of United’s other customers were con- 
cerned, and ordered United to file new schedules -reflect- 
ing such rates, to be effective on and after August 1, 1954. 
It was these rate schedules, so revised in accordance with 
the Commission’s Opinion No. 277, which were in effect 
on September 30, 1955 when United made the rate filing 
involved in this case (R. 422-527). 


Neither Southern, Texas Gas nor any party to this 
judicial review petitioned for review of Opinion No. 277. 
Southern and Texas Gas continued to pay the rates speci- 
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fied in the applicable rate schedules filed pursuant to that 
opinion until United’s September 30, 1955 rate filing be- 
came effective. 


From the foregoing facts, it cannot be doubted that not 
only Texas Gas and Southern, but the petitioners as well, 
agreed to the Texas Gas and Southern gas contracts being 
superseded, to the extent that the contracts specified prices, 
by filed rate schedules stating rates different from the 
prices specified in the gas contracts. It was these rate 
schedules, not the gas contracts, which were changed by 
the rate increase filing now before the court. 


United did not need to specify in its tariff, nor the buyers 
expressly to agree, that the rate schedules thus in effect at 
the time of United’s September 30, 1955 filing were subject 
to unilateral change, for the rates stated in the schedules 
were not contract rates in any sense. The Mobile case 
clearly had, and has, no application. 


This conclusion is not affected by The Portsmouth Gas 
Company v. Federal Power Commission, et al., US. 
Appeals DC. , F.2d _ , decided June 25, 1957. That 
ease also involved the relation of the Mobile decision to a 
filing under Section 4(d) of the Act. The Portsmouth Gas 
Company (Portsmouth) contended that a rate filing by 
United Fuel Gas Company (United Fuel), which was 
approved by the Commission, unlawfully changed its con- 
tract from an all requirements basis to a contract demand 
basis without Portsmouth’s consent and without the find- 
ings required by the Sierra case. United Fuel attempted 
to show, by citing four Commission orders issued on dates 
from 1946 to 1954, that the rate provisions of the contract 
had been superseded by an ‘‘open”’ rate which was subject 
to change under Section 4(d). 


The court stated that it was unable to learn from the 
record the terms of the contract, which was not before it, 
or whether there had been any lawful alteration or amend- 
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ment to the contract. After pointing out that the Serra 
case provided that ‘‘[t]he condition precedent to the Com- 
mission’s exercise of its power * * * is a finding that the 
existing rate is ‘unjust, unreasonable, unduly discrimina- 
tory or preferential’ * * * ,”’ the court said: 


‘*We do not know whether the condition precedent 
was met by the Commission in the proceeding in which 
it is said a demand-commodity rate was substituted 
for the contract rate. If not, United Fuel’s unilateral 
filing of the new rate and the Commission’s approval 
thereof were ineffective to supersede United Fuel’s 
contract with Portsmouth. 350 U.S. at 352-353. Ap- 
parently Portsmouth did not agree to the change, since 
United Fuel says only that ‘Portsmouth did not op- 


pose this change.’.’’ 


The court then said that, while it could on occasion judi- 
cially notice Commission orders, it would be impractical 
and, therefore, improper for it to do so in the case before 
it ‘where the effect or validity of several orders may de- 


pend on the nature of the proceedings in which they were 
entered, and where conclusions must be reached from 
numerous orders and proceedings and perhaps from the 
conduct of the parties—conclusions which should be made 
in the first instance by the Commission.’’ Therefore, it 
remanded the case to the Commission to supplement its 
findings and conclusions as to the basic facts. 


Unlike the situation in the Portsmouth case where a 
series of Commission orders were relied upon to disclose 
the relevant facts, but failed to do so, we have here a single 
Commission opinion which shows with complete clarity 
that Southern, Texas Gas and the petitioners had agreed 
to the substitution of the rate schedules for the rate provi- 
sions of the gas contracts before United made its Septem- 
ber 30, 1955 filing. Additionally, the gas contracts, and the 
rate schedules which had superseded their rate provisions, 
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are before the court. No more is necessary to permit deci- 
sion of this case now. 


CONCLUSION 


For all of the foregoing reasons, the petition should be 
denied and the Commission’s orders affirmed. 


Respectfully submitted, 


H. D. McHeney, 
Wuium §. Tarver, 
P. O. Box 2563, 
Birmingham, Alabama, 
Attorneys for Intervenor, 
Southern Natural Gas 
Company. 
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APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOE TH® DISTRICT OF COLUMBIA CIRCUIT 


Case No. 13,666 


Memrnis Licut, Gas asp Water Division, Crry or Mempuis, 
TENNESSEE and Mississtpr1 VaLLEy Gas ComPany, 
Petitioners 


Vv. 


Freprzan Power Commission, Respondent 


MOTION OF SOUTHERN NATURAL GAS COMPANY FOR 
LEAVE TO INTERVENE 


Southern Natural Gas Company, a corporation organized 
and existing under the laws of the State of Delaware, with 


its principal place of business at Birmingham, Alabama, 
respectfully moves to intervene as a respondent in the 
above-entitled cause. 


The order of the Respondent, Federal Power Commis- 
sion, which is sought to be reviewed, and the petition for 
review directly relate, in part, to the construction which 
should be given to contracts between Movant and United 
Gas Pipe Line Company, under which United Gas Pipe Line 
Company sells natural gas in interstate commerce to 
Movant for resale, and the proper application to said con- 
tracts of the principles stated in United Gas Pipe Line 
Company v. Mobile Gas Service Corp., 350 U.S. 332, and 
Pacific Gas and Electric Company v. Sierra Pacific Power 
Co., 350 US. 348. 


Intervention is sought on the grounds that the representa- 
tion of Movant’s interests by existing parties may be in- 
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adequate and: that Movant will be bound, in respect of its 
contract rights and obligations, by the court’s judgment. 
Respectfully submitted, 


/s/ H. D. McHenry 
H. D. McHenry 


/s/ Writ S. Tarver 
William S. Tarver 
P.O. Box 2563 
Birmingham, Alabama 


Attorneys for Movant. 


January 31, 1957 
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F'epErRAL Power Commission, Respondent 
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CorpoRATION; and SovutH N CoMPANY, 
Intervenors. 


On Petition to Review an Order of the Federal Power 
Commission 
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zs CLERK Attorneys for Intervenor, 
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Corporation 
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STATEMENT OF THE QUESTIONS INVOLVED 


In the opinion of this Intervenor, the questions pre- 
sented are: 


1. Does the decision in the Mobile case invalidate a 
provision in the long term supply agreement between a 
regulated natural gas pipeline company and its customers 
in which the parties have mutually agreed that the pipeline 
may file changes in its rates for service to its customers 
from time to time during the life of the contract, subject 


to the provisions of Section 4 of the Natural Gas Act? 


2. Does the service agreement here involved between 
United and its customers, which was modeled to comply 
with the strict tariff regulations of the Federal Power 
Commission concerning such agreements, permit United to 
file a change in its rates to its customers under Section 4 
of the Natural Gas Act? 
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Memruis Licut, Gas anp Warer Division; Crry or Mem- 
PHIs, TENNESSEE; and Mussissrppr VattEy Gas Com- 
pany, Petitioners, 
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FeperaL Power Commission, Respondent 


Untrep Gas Pree Luxe Company; Texas Gas Transmission 
Corporation; and SourHern NarvzaL Gas Company, 
Intervenors. 


On Petition to Review an Order of the Federal Power 
C ote 


BRIEF FOR INTERVENOR. 
TEXAS GAS TRANSMISSION CORPORATION 


COUNTERSTATEMENT OF THE CASE 


Texas Gas Transmission Corporation (hereinafter called 
‘‘Texas Gas’’), Intervenor, is an interstate natural gas 
pipe line. Texas Gas purchases a significant portion of its 
gas supply from United Gas Pipe Line Company (herein- 
after called ‘‘United’’) under long term service contracts. 
These purchases are subject to the regulatory jurisdiction 
of the Federal Power Commission (hereinafter sometimes 
called the ‘‘Commission’’) under the Natural Gas Act of 
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1938, as amended,’ and the rates applicable to these sales 
are specified in United’s FPC Gas Tariff which has been 
prepared and filed with the Commission in conformity 
with its strict tariff regulations. 


On September 30, 1955, United filed with the Commission 
revised sheets to its FPC Gas Tariff,? pursuant to the 
requirements of Section 4(d) of the Natural Gas Act [15 
U. S. C. §717(c)] increasing the rates applicable to its 
sales to Texas Gas and to the sales of all of United’s other 
jurisdictional customers. United had reserved the right 
to file these rate changes in a provision in its standard 
form of service agreement which permitted changes in 
rates to its customers from time to time during the term 
of each agreement. The Commission accepted United’s 
revised tariff sheets for filing but, under Section 4(e) of 
the Act [15 U. S. C. § 717(c)], the Commission instituted 
a hearing concerning the lawfulness of the changes (Docket 
No. G@-9547) and suspended the effectiveness of the in- 
ereased rates for the full statutory period allowed. (R. 
2379) 


The Petitioners * did not object to United’s right to file 
the rate changes filed in September, 1955, until the decision 
of the Supreme Court in United Gas Pipe Inne Company 
v. Mobile Gas Service Corporation, 350 U. S. 332, was 
issued in February, 1956. Until this decision, the Peti- 
tioners, along with many of United’s customers, had 
merely objected to the increased rates as being unjustified 
or unreasonable. (R. 2390, 2395, 2427) But after the de- 
cision in the Mobile case, and the companion decision in Fed- 
eral Power Commission v. Sierra Pacific Power Company, 
350 U. S. 348 (1956), the Petitioners filed motions before 
the Commission requesting that the new rates be rejected 
and cancelled because they were unilateral changes in 


152 Stat. 821 (1938) as amended; 15 U. S. C. § 717, et seg. 

2B. 529-550. 

% Petitioners are referred to collectively, and Mississippi Valley Gas Com- 
pany, when referred to separately hereinafter, is called ‘‘ Mississippi Valley.’’ 
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United’s contract rates which were prohibited by the 
rationale of the Mobile and Sierra Pacific decisions, supra. 


The Petitioners’ motions were made during the course 
of the hearing into the reasonableness of United’s rate in- 
crease, Docket No. G-9547. The Commission interrupted 
this proceeding to hear oral argument on Petitioners’ mo- 
tions and, thereafter, on October 2, 1956, issued the Opinion 
and Order No. 295 here for review denying Petitioners’ 
requests to reject and cancel United’s September, 1955, 
rate filing. 


Texas Gas participated in the proceedings before the 
Commission which were held on the Petitioners’ motions 
to reject the United rate filing. In answer to these mo- 
tions (R. 2549, 2569), and at the oral argument (R. 129), 
Texas Gas stated that it understood and intended that the 
provisions of its service agreements with United contem- 
plated the right in United to file changes, from time to 
time, in the rates for service to Texas Gas pursuant to the 


provisions of Section 4 of the Natural Gas Act; and fur- 
ther, that under these service agreements Texas Gas re- 
served for itself the right to object to the level of any 
changes in rates filed, and to require United to justify 
the reasonableness of any changes in rates under the pro- 
cedures provided in Section 4 of the Act. 


STATUTES AND REGULATIONS INVOLVED 


Sections 4 and 19 of the Natural Gas Act, as amended, 
[52 Stat. 821-833 (1938) as amended; 15 U. S. C. §§ 717- 
717w] and Part 154 of the Commission’s Regulations under 
the Act [18 CFR 154] are particularly relevant to this case. 


Pertinent sections of these Regulations are printed in 
the Appendix to this Brief. Pamphlet copies of the Act 
have been lodged with the Clerk for the convenience of the 
Court by Petitioners, and, in lieu of printing parts thereof 
in this Brief, reference can be made to said materials. 
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SUMMARY OF ARGUMENT 
I 


‘This case presents a simple question of the interpretation 
of a provision regarding changes in rates during the life 
of a long term service contract between a natural gas pipe- 
line company and its customers that the rates for its serv- 
ice to the customers may be changed from time to time 
during the life of the agreement, pursuant to the provisions 
of the Natural Gas Act. Such a contractual provision 
when mutually agreed to by the customers of the natural 
gas company is a valid term of the service agreement, and 
gives the natural gas company the right, periodically, to 
change its rates, subject to regulation and review of the 
changes by the Federal Power Commission. 


The Regulations promulgated by the Federal Power 
Commission prescribe that the rates and charges of natural 
gas companies must be prepared in the form of tariffs. 
These Regulations also strictly prescribe the terms of the 
service agreements between pipelines and their customers. 
These Regulations prohibit provisions in the service agree- 
ments or rate schedules which indicate other than a single 
rate for a class of service to any particular customer effec- 
tive at any one time. In other words, the Commission 
would reject a service agreement which provided for a 
series of specific changes in rates during the life of the 
contract to become effective at prescribed dates, or under 
predetermined conditions or events. 


However, the Regulations do permit the execution of 
service agreements which reserve and preserve the right 
in the pipeline to change its rates periodically during the 
term of the contracts subject to the provisions of Section 4 
of the Natural Gas Act. There is nothing in the holding of 
the Mobile case which nullifies such provisions in agree- 
ments between natural gas companies and their customers 
which allow rate changes to be made during the life of 
service contracts, subject to the provisions of the Natural 
Gas Act. 





3) 


The Mobile case involved a service contract in which the 
rate for service was fixed for the life of the contract and 
the customer had not agreed to allow its supplier to change 
the rate from time to time. The Supreme Court held, on 
these facts, that the natural gas company could not uni- 
laterally change its rate under such a contract and that the 
Act did not abrogate the contract to the extent of giving 
the natural gas company the right to change its rate to 
its customer without the customer’s agreement. By parity 
of reasoning, if the Act as interpreted by the Supreme 
Court in the Mobile case does not abrogate contracts 
wherein there is no right unilaterally to change rates, it 
does not abrogate contracts and service agreements in 
which natural gas companies and their customers have 
agreed bilaterally that the natural gas company may 
change its rates, from time to time, during the period of the 
contract. 


The Petitioners’ rationale of the Mobile case goes far 
beyond the matter decided there. Their theory is com- 
pletely novel, and logically extended, leads to absurd re- 
sults, and would read Section 4 out of the Natural Gas Act 
as a method for changing rates by pipeline companies. 
Nothing so radical was involved or may be fairly implied 
by the decision in the Mobile case. 


Recent decisions of this Court involving applications of 
the Mobile decision support our understanding of the hold- 
ing in that case. These decisions indicate that this Court 
reads the Mobile case as involving an issue of contract in- 
terpretation. The Petitioners’ theory of the interpretation 
of Section 4 of the Natural Gas Act is not supported by 
these recent decisions. 


iH 


The service agreement between United and its customers 
which is involved here gave United the right to file changes 
in its rates and, by mutual bilateral agreement, conferred 
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upon United the power to exercise that right without any 
separate or further contract or agreement between United 
and its customers. This service agreement, unlike the con- 
tract in the Mobile case, clearly contemplated that it was 
subject to superseding rate schedules filed by United. The 
parties to the contract so understood the intent of the pro- 
visions which allowed for filing rate changes, and the right 
to change the rate was a mutually agreed to and under- 
stood provision. Furthermore, this provision did not in- 
validate the contract. 


ARGUMENT 
I 
1. The Issue in This Case is the Interpretation of a 
Contractual Provision. 


This case presents a simple question of contract inter- 
pretation involving a provision in a long term service 
agreement executed between an interstate natural gas pipe- 
line company, regulated by the Natural Gas Act of 1938, 
as amended, and its customers, which are distribution com- 
panies or other pipelines. The critical provision allows 
the pipeline company to change its rates for service to the 
customers from time to time during the life of the agree- 
ment, pursuant to the provisions of the Act. 


The Petitioners contend that this case involves a pro- 
found question of jurisdiction of the Federal Power Com- 
mission concerning the procedure by which natural gas 
pipeline companies may change their rates for service to 
customers under long term supply contracts. They contend 
that the decision of the Supreme Court in the so-called 
Mobile case* overturned long-held concepts regarding the 
Natural Gas Act and rate procedures thereunder. They 
claim that the holding in that case, which prohibits ‘‘uni- 
lateral changes in rates’’ by a natural gas company means 


4 United Gas Pipe Line Company v. Mobile Gas Service Corporation, 350 
U. 8. 332 (1956). 
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that no changes can be made throughout the period of a 
service contract wnless the customers and the natural gas 
pipeline company agree to the precise change to be made 
before notice thereof is filed with the Federal Power Com- 
mission under Section 4(d) of the Act, and that the Com- 
mission has no authority—‘‘no jurisdiction’’—to entertain 
rate changes by natural gas companies without the advance 
agreement to the specific amount of those changes by the 
customers. 


The Petitioners generally concede that the universal 
practice in the industry up to this time has been to allow 
natural gas companies, periodically, to file changes in their 
rates to their customers under Section 4(d) of the Act 
where the service agreement reserved the right to make 
changes from time to time. They further concede that 
such changes become effective thirty days after filing with 
the Commission, subject to the Commission’s powér to 
suspend the effectiveness of the changes for a period pend- 
ing the investigation of their lawfulness, and subject to 
the further power of the Commission, after a hearing, to 
order refunds under Section 4(e) of any portion of such 
changed rates which were found not justified under the 
standards prescribed by the Natural Gas Act for just and 
reasonable rates. The Petitioner, Mississippi Valley Gas 
Company, which of the three here is the only one with a 
contract with United, also agrees that, at the time it 
executed its service agreement with United, it understood 
and intended that United could change its rates to Missis- 
sippi Valley by the foregoing procedures and subject to 
these limitations. 

Now, Petitioners claim that changes in rates can not be 
made by natural gas companies by filing their increases 
pursuant to Section 4 of the Act, even when their service 
agreements or contracts give them that right. According 
to their reading of the Mobile case, such rate increase fil- 
ings are now contrary to the Supreme Court’s interpreta- 
tion of the rate procedures under the Natural Gas Act, and 
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the Commission lacks jurisdiction to entertain such changes 
unless the customers affected have agreed in advance to 
the precise change in rate or change in level of the rate 
which is filed with the Commission. 


This Intervenor’s position is that the Mobile case worked 
no such violent change in the interpretation of the Natural 
Gas Act, and the Commission’s jurisdiction thereunder, as 
claimed by the Petitioners. The Mobile case was based on 
an issue of contract interpretation; however, that case 
arose on facts and on a service contract completely dif- 
ferent from the facts and agreement involved in this case, 
and further discussion of the peculiar facts and circum- 
stances of that case will be given below. For the moment, 
however, it is sufficient to point out that the holding in that 
case makes little sense in the interpretation and applica- 
tion of the rate provisions of the Natural Gas Act except 
in the light of its own peculiar facts. The dominant fea- 
ture of that case was the inflexible provision in the contract 
which prohibited changes in rates by the pipeline supplier. 
An entirely different provision regarding changes in rates . 
by the pipeline company is involved in the contracts which 
are at the bottom of this case. To import into the holding 
in the Mobile case the broad jurisdictional implications in 
the Petitioners’ theory is to read that case without refer- 
ence to the special facts of that case and the terms of the 
contract there involved, and then, to stretch that narrow 
holding into a radically novel theory for the interpretation 
of the rate regulation provisions of the Natural Gas Act 
which bears no relation to the issue and question tried in 
the Mobile case. 


2- The Background of the Regulation of 
pe. 


To set this case in its proper perspective, it is necessary 
to outline, at least briefly, some of the history of the regu- 
lation of contracts in the natural gas industry. 
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Before the passage of the Natural Gas Act in 1938, it 
was the fashion for natural gas pipelines to transport and 
sell gas moving in interstate commerce to their distribut- 
ing company customers, or to other pipeline purchasers, 
under individually negotiated long term contracts, tailored 
to the circumstances of the particular sale and delivery.’ 
These arrangements were consummated only after exten- 
sive negotiations between the parties, frequently accom- 
panied by hard bargaining. The relative strength of the 
customers in relation to their pipeline suppliers accounted 
for wide variations in the terms of these contracts. As a 
result, the contracts differed widely in form and content 
and in the important aspects of rates. Usually, the rate 
provisions were complicated and provided for specific 
changes or rather intricate formulae for determining 
changes during the life of the service agreement. It was 
only through such arrangements that the pipeline com- 
panies were able to assure themselves that they would be 
able from time to time to adjust their rates to their cus- 
tomers to account for increases in costs of service. 


This pattern was fundamentally in conflict with the basic 
purposes of the Natural Gas Act. Taking its genesis from 
the traditional theories of utility regulation * such as are 
found in the Interstate Commerce Act,’ and particularly 
in its predecessor in the electrical energy field, the Federal 
Power <Act,® one of the primary functions of the Natural 
Gas Act was to introduce simplicity and uniformity in the 
matter of rates and charges for transporting and selling 

rts of the Federal Trade Commission made pursuant to Senate Reso- 

ition 83 (70th Cong. — —— a illuminating peckenvene oe of the state 

industry p > enactment of the Natarel Gas Act. Also, Section 

va) of the Act Tis v. ‘. C. $7ira) credits this history with the reasons 
for the enactment of the Natural Gas 

dat thet Wataral Gian) Action’ en asariet Ss tioasslot 


Pprovisio: in all regulatory 
e Congress.’? 81 ce "Boe. ¢ e7a3, (1987). See, alsa, H. Rept. 
No. 709, Wsth Cong 1st Sess., p. 3. 
7 24 Stat. 379 (1906) as amended; 49 U. 8. C. § 51 et seq. 
8 41 Stat. 1063 (1930) as amended; 16 U. S. C. § 791 (a) et seg. 
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gas in interstate commerce and to remove the discrimina- 
tion and preferences and secret concessions that had de- 
veloped in the unregulated era and thus assure equivalent 
rates among customers receiving practically identical serv- 
ice. The very core of the accomplishment of this purpose 
was in the regulation of the rates prescribed in individual 
contracts between the pipelines and their customers. As 
the Supreme Court said in the Mobile case, the Act 
‘‘evinces no purpose to abrogate private rate contracts 
as such.’’? Rather, the Court said, that Congress, 


‘‘Recognizing the need . . . for individualized ar- 
- rangements between natural gas companies and dis- 
tributors, the Natural Gas Act permits the relations 
between the parties to be established initially by con- 
tract, the protection of the public interest being 
| afforded by supervision of the individual contracts, 
| which to that end must be filed with the Commission 
and made public.’’ (350 U. S. 332 at 339.) 


As a first step toward the establishment of legal rates 
and charges after the passage of the Act, the Federal 
Power Commission permitted natural gas companies to 
file their existing contracts as ‘‘rate schedules’? in com- 
pliance wtih the requirements of Section 4(c) of the Act. 
Next, the Commission moved toward simplification and 
uniform expression of rates and charges by natural gas 
companies by proposing tentative rules and regulations 
for the preparation and filing of rate schedules by natural 
gas companies. These regulations were based on the theory 
that gas rate schedules were to be converted into strict 
tariff-type rate schedules, with their contents and form 
rigidly prescribed. World War II interrupted these efforts 
and, in the interim, the provisional regulations still ob- 
tained. Finally, in 1948, after further study and comment 
from the industry, the Commission issued its celebrated 
Order No. 144, (13 F. R. 6372) with an effective date of 
December 1, 1948, which contained the ‘‘rules governing 
the form, composition, filing and posting of rate schedules 





11 


and tariffs for the transportation or sale of natural gas 
subject to the jurisdiction of the Commission.’’ 


In its preface to Order No. 144, the Commission indi- 
cated the intense interest and concern in the industry over 
the effect of the proposed tariff regulations on the so-called 
‘“‘automatic ‘adjustment’ clauses’? in then-existing con- 
tracts, i.e., those provisions which allowed increases or 
changes in rates during the term of the service agreement. 
The draft regulations provided that such adjustment pro- 
visions must be eliminated from service agreements and 
tariffs. The industry protestants claimed that voiding 
such provisions would ‘‘affect substantive rights of nat- 
ural-gas companies which could not be modified in a 
general rule making proceeding.’’ In answer to these 
contentions, the Commission indicated that its tariff regu- 
lations as finally promulgated would be modified to permit 
the inclusion 


‘<in filed service agreements and certain rate schedules 
of statements of policy by natural-gas compemsee con- 
cerning changes in rates through the application of 
‘adjustment’ provisions. However, no provision of 
this type, whether now on file or which may be filled in 
the future, may operate, of itself, to change an effec- 
tive rate or charge. Such changes must be accom- 
plished by the filing of new rate schedules in the man- 
ner provided in Section 4 of the Natural Gas Act, as 


amended, and these regulations.’ ® 


A full appreciation of the extent to which the Commis- 
sion’s tariff regulations controlled the form and contents 
of service agreements can be had by reference to Pari 154 
of the current Regulations. (18 CFR 154) Sections 154.1 
through 154.86 of Part 154—‘‘Rate Schedules and Tariffs”’ 
—came directly from Order No. 144, except for a few 


®This comment by the Commission is particularly pertinent to the issues 
in this case. The type of contractual provision which Petitioners contend is 
necessary to permit the filing of to changes in rates under Section 4 
of the Act is the type of provision which is condemned by the Commission in 
the above . The substance of this comment is included in a specific 
provision of the Commission’s Regulations, Section 154.38(d) (3). 
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minor additions in subsequent orders. As can be readily 
realized from even a cursory review of these Regulations, 
they provide comprehensive and strict rules for the specifi- 


cation of the terms of service and rates charged by natural 
gas companies to their customers. 


These Regulations provide: 


a. That all natural gas companies must file a tariff in 
conformity with these rules and Regulations showing all 
rates and charges for any transportation or sale of natural 
gas subject to the Commission’s jurisdiction, and all rules 
and regulations affecting such rates, charges and services, 
together with all contracts, and service agreements in any 
manner affecting or relating to the rate (Section 154.1) ; 


b. That the only effective tariff permitted a natural gas 
company will be a tariff filed in conformity with these Reg- 
ulations and that no natural gas company shall directly 
or indirectly demand, charge or collect any rate or charge 
for or in connection with the transportation or sale of 
natural gas subject to the Commission’s jurisdiction, or 
impose any classifications, practices, rules or regulations, 
different from those prescribed in its effective tariff and 
executed service agreements on file with the Commission 
(Section 154.21) ; 


ce. That rate schedules in the tariff, that is, statements 
of the rate or charge for a particular classification of 
service and all rules and regulations affecting such rate 
or charge, are to be shown in a manner which will indicate 
(i) the kind of service to be rendered, (ii) the conditions 
under which the rate is available, (iii) the rate stated 
clearly in dollars and cents per unit, and in separate parts, 
if more than one, and (iv) the minimum bill demanded and 
all other major provisions governing the application of 
the rate (Section 154.38) ; 


a@ That ‘‘no rule, regulation, exception or condition, 
such as tax, commodity price index, wholesale price index, 
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purchased gas cost adjustment clauses or other similar 
price adjustments or periodic changes shall be included in 
the rate schedule or any other part of the tariff which 
in any way purports to effect the modification or change 
of any rate or charge specified in the rate schedule, or the 
substitution therefor of any other rate or charge: Pro- 
vided, however, a natural gas company may state in the 
service agreement or in rate schedules . . . that it is or 
will be its privileges under certain specified conditions, 
to propose to the Commission a modification, change or 
substitution of the then effective rate or charge: Provided 
further, that no such clause may effectuate a change in 
an effective rate or charge except in the manner provided 
in Section 4 of the Natural Gas Act, as amended, and the 
regulations in this part.’’ (Section 15438(d) (3)); 


e. And, that each tariff must contain, as a part thereof, 
a standard form of contract or service agreement which 
will be the only form of service agreement * thereafter be- 
tween the natural gas company and its customers, and 
such form will provide positions for the insertion of such 
items as the name of the purchaser, service to be rendered, 
area to be served, maximum obligation to deliver, delivery 
points, delivery pressure, ‘‘applicable rate schedules by 
reference to the tariff,’’ effective date and term, and iden- 
tification of any prior agreements being superseded (Sec- 
tion 154.40). 


These Regulations also provided for the conversion of 
all then-effective contracts filed to the new tariff-type ap- 
proach of rate schedule and standard service agreement, 
and all then-existing contracts were to be restated in 
conformity with the new Regulations and provisions in 


10 For unique situations, individual contracts are permitted, however. Such 
contracts are not referenced to the general service tariff for which the uniform 
service agreement is the only acceptable form of contract but are filed sep- 
arately as rate schedules in what is commonly called ‘‘ Volume 2’? of the 
tariff. See Sections 154.33 and 154.52 of the Regulations under the Natural 
Gas Act which provide for such filings. 
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existing contracts in conflict with the new Regulations 
were superseded or nullified (Sections 154.82-154.85). 


In summary to this point, it can be fairly said that, 
while the legal relationship between a natural gas pipeline 
company and its customers was still bottomed in a con- 
tract, after the effectiveness of these tariff Regulations, 
the area within which the parties could bargain freely was 
drastically reduced, and all service agreements were 
required to be in conformity with the filed tariff and rates 
and charges for identical service were uniform among all 
customers. These Regulations were attacked and this 
Court held, in effect, that they were a valid exercise of the 
Commission’s powers under Section 16 of the Natural Gas 
Act [15 U. S. C. §717(0)] and, as such, have the force 
and effect of a statute. United Gas Pipe Line Co. v. Fed- 
eral Power Commission, 181 F. 2d 796 (D. C. Cir. 1950). 


3. The Standard Agreement Between United and Its Customers 


_Contemplated That United Could File Changes in Its 
Rates. 


Pursuant to the directive in Order No. 144, and the Reg- 
ulations issued thereunder, and other orders of the Com- 
mission in connection with an investigation of its rates 
and charges, United filed its so-called “‘conversion”’ tariff, 
restating its rates and charges in the tariff form prescribed 
by the Commission, changing also at the same time some 
of the rates which the Regulations permitted in connection 
with the filing of the conversion tariff and recasting its 
service agreements in a standard form. The form of serv- 


11 Section 154.85 provides: ‘‘ 
tive rate schedule, may be con 
service 


2 That agree- 
ments intended ffect tract may be 
made only by the execution of a form of service agreement contained in the 
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ice agreement which was accepted by the Commission for 
filing contained the critical provision which is the basis of 
the right claimed by United here to change its rates to its 
customers. That provision reads: 


‘¢All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedules [here is inserted 
the designation of the appropriate schedules as con- 
tained in the filed tariff], or any effective superseding 
rate schedules, on file with the Federal Power Com- 
mission. This agreement in all respects shall be sub- 
ject to the applicable provisions of such rate schedules 
and to the General Terms and Conditions attached 
thereto and filed with the Federal Power Commission 
which are by reference made a part hereof.’’ (R. 2780) 


This provision was included in the new service agree- 
ments between Texas Gas, Southern Natural and the Peti- 
tioner, Mississippi Valley ** which, in specific terms, super- 
seded and cancelled the pre-existing old-style contracts be- 
tween United and these customers. This provision was in 
these service agreements between United and these custom- 
ers on September 30, 1955, when United filed the changes 
in rates which it is disputed here that United had no right 
to file. 


This provision in United’s service agreement with all 
its purchasers is the controlling distinction between the 
service agreements involved in this case and the contract 
involved in the Mobile case. In the Mobile case, as the 
Supreme Court’s opinion indicates, the contract between 
United and Mobile Gas Service Corporation for the gas 
sold to the Ideal Cement plant provided for a firm rate for 
the duration of the contract. Moreover, the facts in that 
case show that the contract negotiated between Mobile and 
Ideal was signed only on the assurance by United that the 
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rate to Mobile would be firm throughout the period of the 
agreement. 


The opinion of the United States Court of Appeals for 
the Third Circuit * vividly recites the hard facts of the 
Mobile case as follows: 


“‘In 1946 United agreed with Mobile to a proposed 
arrangement between Mobile and Ideal Cement Com- 
| pany whereby the latter could be supplied with its in- 
dustrial gas needs by Mobile for 12¢ per Mcf for a 
period of ten years . . . In accordance with this United 
_ consented to accept the percentage rate of Mobile’s 
' gales to Ideal though this would be less than the mini- 
mum of 16¢ per Mcf.1 United also agreed at that time 
to reduce the price of industrial gas to Mobile from 
| 90% of the latter’s gross resale revenues to 80% up to 
41,667 Mef per billing month and 90% in excess there- 
of. Those agreements were filed with the Commission 
as Supplements . . . to United’s Rate Schedule No. 20. 
Mobile then consummated its proposed contract with 
Ideal Cement Company to supply gas to the latter for 
ten years at 12¢ per Mcf. (Emphasis added.) 


‘On June 24, 1953, United filed with the Commission 
proposed increased rates, including a rate of 14.5¢ 
per Mef for industrial use gas for Mobile. 


‘¢The practical result of this is that Mobile in living 
up to its contract with Ideal is supplying natural gas 
to that company for 12¢ per Mcf and may well be 
forced to continue to do so until the expiration of its 
contract in 1956. Meanwhile Mobile must pay United 
14.5¢ per Mef for the same gas it delivers to Ideal 
though its contract with United has never been ques- 
tioned by the Federal Power Commission or in any 
way construed to be against the public interest.”’ 


1 This was the rate then eee for industrial gas sold by Mobile 
under a pre-existing agreement with United. 


23 Mobile Gas Service Corp. v. Federal Power Commission, 215 F. 2d 883, 
884-886 (3rd Cir. 1954). 
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There was no latitude in these facts to argue that United 
had the right to file increases in the rate without Mobile’s 
consent, and the interdiction against a ‘‘unilateral change’’ 
in United’s rate to Mobile means only what the contract 
between United and Mobile provided in express terms— 
that United had no right to change its rate to Mobile. 


Quite to the contrary is the situation here. The provision 
of the United service agreement above quoted, and partic- 
ularly the words ‘‘or any effective superseding rate sched- 
ules, on file with the Federal Power Commission”’ clearly 
indicates that it was the understanding and intent of the 
contracting parties that United could properly change its 
rates to its customers from time to time. It is also clear, 
from the conduct of the parties, including the Petitioner, 
Mississippi Valley, that the purchasers intended and un- ~ 
derstood that they were agreeing to pay the rates set out 
in the applicable rate schedules which became effective 
from time to time and that United could file changes in 
those rate schedules under Section 4(d) of the Act. Also, 
the Petitioners, Memphis Light, Gas and Water Division 
and the City of Memphis, although not direct purchasers 
from United, understood that United’s service agreement 
reserved the right to change the applicable rates to its cus- 
tomers, subject to the provisions of Section 4 of the Act. 


The striking feature of this case is that even after the 
decision in the Mobile case came down, none of the parties 
to this appeal, Petitioners included, disputed this under- 
standing and intent. Southern Natural and Texas Gas 
have stated clearly on this record that it is still their view 
that they agreed and intended in executing the standard 
service agreement that, because of the foregoing provision, 
United would be permitted from time to time to file changes 
in the rates shown in the rate schedules applicable to their 
service. Petitioner Mississippi Valley does not deny that 
it was its understanding that United would have authority 
to file changes in the applicable rate to Mississippi pur- 
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suant to Section 4(d) of the Act, but Mississippi Valley 
now contends that the procedure it agreed to was based on 
a@ misconception of law. 


4. Petitioners’ Rationalization of the Mobile Decision Is Based 
| on Semantics and World Play, and Leads to 
Absurd Applications. 

The nub of Petitioners’ argument appears to be that the 
only changes which can be filed under Section 4(d) are 
‘‘agreed to’? changes—precise and specific changes which 
the customers have consented to in advance of their being 
filed under Section 4(d). They argue that a change filed 
under the kind of provision in United’s service agreement, 
which allows the right to file without specifying the exact 
rate or level of rate to be filed, is a unilateral ‘‘proposal’’ 
to change a rate under Section 4. It is said, further, that 
under this kind of provision, the customers merely regard 
the filed rate as a ‘“‘proposal’’ for new rates which ini- 
tiates a rate changing proceeding, wherein the customers 
appear in opposition to the proposed change and the Com- 
mission sits as arbitrator between the natural gas company 
and the customers, and reviews the lawfulness of the pro- 
posed change, and prescribes lawful rates to be charged 
after a hearing under Section 4(e) and orders refunds of 
the amounts which have been collected in excess of the 
lawful rates pending the outcome of the hearing. They 
claim that such a ‘‘unilateral’’ proposal, as they style 
United’s rate filing of September, 1955, is prohibited by 
the reasoning of the Supreme Court in the Mobile case and 
that there is no ‘‘procedure’’ under Section 4(d) for filing 
proposals for rate changes or for initiating unilateral con- 
tract changes. 

None of this elaborate theory is found in the Mobile 
case, and certainly nothing so novel was required to decide 
that case. With utter frankness, the Petitioners concede 
that their theory overturns two decades of consistent prac- 
tice by the industry and interpretation of the Natural Gas 
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Act by the Federal Power Commission. Before any such 
drastic change in accepted understanding of the provisions 
of the Act and the application of the regulatory procedures 
thereunder can be adopted, there must be a firmer founda- 
tion for the Petitioners’ theory than the subtle argument 
they elect to make from selected portions of the Mobile 
decision. 

Because Petitioners’ argument is based on clever word 
play, it is important to settle the semantics of this case 
clearly. Terms like ‘‘proposal’’ and ‘‘unilateral’’ and 
‘‘ynilateral change’’, which are ambiguous at best, have 
been wrenched out of their context in the Mobile decision 
and threaded into a new frame of reference in Petitioners’ 
deft argument in this case without particular regard to 
their meaning in the Mobile situation. 


To begin, the phrase or term ‘“‘unilateral proposal’’ to 
change rates, which is studded throughout Petitioners’ 
brief and is a keystone in their argument does not appear 


in the Supreme Court’s decision. The Supreme Court 
characterized United’s purported attempt to change the 
rate for sale of industrial use gas to Mobile as a ‘‘unilat- 
eral change’’ in its contract, or in the rate prescribed 
therein, for service to Mobile. 


The difference between the meaning attached to the term 
‘¢ynilateral’’ in the context of the contract involved in the 
Mobile case and the use made of that term by the Petition- 
ers is important in understanding the two different frames 
of reference in which the term has been used and which 
have been merged into one for the purposes of the Peti- 
tioners’ argument. As we have observed above, the con- 
tract in Mobile did not allow for changes in rates during 
its term. Therefore the action of United, purporting to 
change the rate to Mobile Gas Service Corp. for industrial 
use gas was in derogation of its contract with this cus- 
tomer. Thus, United’s action was an attempt to change 
the rate by unilateral action or, literally and legally, a 
unilateral change. 
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In the service agreements which are involved in this 
case, as we have already noted, it was provided that United 
could change its rates for service, from time to time sub- 
ject to regulatory review or supervision. The action taken 
by United under this reservation has been styled a ‘‘uni- 
lateral change’’ because it called for no agreement by the 
purchasers at the time the changes were made. It is clear, 
on analysis, that this application of the term is not equiva- 
lent to its meaning in the Mobile case. The reservation to 
change rates was bilaterally agreed to at the time the serv- 
ice’ agreements were negotiated. The reservation was 
mutually understood and intended at the time the bargains 
were closed, and it continues to be a valid term of a bi- 
lateral agreement. 

Properly understood, then, United’s action under this 
reservation was not a ‘‘unilateral change”’ in a legal sense, 


but only in a mechanical sense. Petitioners’ argument 
blurs this distinction, and equates the two levels of mean- 


ing. But, this distinction is real; and it has a solid legal 
and factual basis. 


Where the Petitioners go astray in their application of 
the Mobile case is in their attempt to equate the facts of 
that case with this case. What the Supreme Court said 
there about the prohibition against ‘‘unilateral changes 
in rates’’ is applicable only to a contract where the natural 
gas company does not have the right, by the express terms 
of the agreement, to change its rates during the life of the 
contract. Thus, the Court rationalizes that the pre-exist- 
ing contractual relationships, although regulated by the 
Act, were not extinguished by it and, therefore, it reasoned, 


‘¢Hence, there is nothing in the structure or purpose 

of the Act from which we can infer the right, not other- 

| wise possessed and nowhere expressly given by the 

Act, of natural gas companies unilaterally to change 

their contracts.”’ (350 U. S. 332 at 343-344.) (Em- 
phasis added.) 
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and in the same vein, the Court said, 


‘¢Absent the Act, a unilateral announcement of a 
change to a contract would of course be a nullity, and 
we find no basis in the language of § 4(d) for inferring 
that the mere imposition of a filing-and-notice require- 
ment was intended to make effective action which 
eer ee be of no effect at all.’’? (350 U. S. 332 
at - 


It is a fair paraphrase of the foregoing observations 
that where the contract does not contain the right to change 
rates, there is nothing in the Act which grants a right to 
a natural gas company to file a unilateral change in rates 
or a proposal to change its rates under Section 4(d) of the 
Act. Nothing more is needed to give effect to the Mobile 
holding than this simple rationale. 


The same sort of semantic interplay which surrounds 
the use of the term ‘‘unilateral,’’ affects Petitioners’ con- 
struction of the term ‘“‘proposal,’’ or ‘‘unilateral pro- 
posal,” as they characterize United’s September, 1955, 
filing under Section 4(d). The Supreme Court’s use of 
the terms ‘‘proposals’’ for changes in rates, or a ‘‘pro- 
posed’’ change in the Mobile decision are meaningful only 
against the background of the contract there before the 
Court. When the Court said that ‘‘Section 4(d) pro- 
vides not for the filing of ‘proposals,’ ’’** it was interdict- 
ing the filing of a change which had no contractual status, 
and therefore was properly characterized as a ‘‘proposal.’’ 
That is not the situation in this case. 


At several places in its Opinion and Order No. 295, the 
Commission styled the September, 1955, filing as a ‘‘pro- 
posed” filing. Lifting this use of the term, and underscor- 
ing the fact that United’s customers will contest the filmg in 
the Section 4(e) investigation of the lawfulness of the 
change in rates, the Petitioners argue that United’s change 
in rates was merely a ‘‘proposal’’ equivalent to the ‘‘pro- 


14 350 U. S. 332 at 342. 
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posal’? which was thrown out in the Mobile case, and a 
filing which the Commission had no jurisdiction to enter- 
tain. 


As a first proposition in answer to Petitioners’ use of this 
term with double meaning, it is obvious that every rate 
change filing, even one which the Petitioners would con- 
cede could be made without jurisdictional impediment, is, 
at the beginning of its public status, only a ‘‘proposed’’ 
rate. This Court will appreciate that the physical act of 
filing a new tariff or new rate schedules with the Commis- 
sion under Section 4(d) starts the running of, at least, a 
30-day notice period ** which must precede the effective 
date. In this period, the Commission makes its preliminary 
examination of the proposed new rates and charges, prin- 
cipally to determine whether the filing is in conformity 
with its Regulations, and that it includes such justifications 
and other data which the Regulations require in accom- 
paniment to a rate filing. If these data are not in accord- 
ance with the Regulations, or if the filing is otherwise tech- 
nically deficient, the Commission will reject the filing.** 
Following the notice period, the Commission may still ‘‘sus- 
pend the operation’’ of the rate change, pursuant to its 
powers under Section 4(e) of the Act, for a period extend- 
ing up to five months ““beyond the time when it would other- 
wise go into effect,’? while it determines the lawfulness of 
the proposed change. The Act further provides in Sec- 
tion 4(e), 

_ “*TIf the proceeding has not been concluded and an 
order made at the expiration of the suspension 
on motion of the natural gas company makin 


the proposed change of rate, charge, classi 
service shall go into effect.”? (Emphasis added.) 


15 Section 154.22 of the Commission’s Regulations provides: 
and contracts or any peremcbersot See filed with the Co: 
posted not lees than thirty days nor more sixty 
effective date thereof, unless a different period of 
Commission. . . .’? (Emphasis added.) 

16 Section 154.24 of the Commission’s Regulations. 
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As appears from the foregoing, the Commission’s Regu- 
lations and the organic statute itself, characterize any rate 
filing made under Section 4(d) as a ‘‘proposed’’ change 
prior to the time it becomes ‘‘effective’’ in accordance with 
the terms of the Natural Gas Act. This is the context in 
which this Intervenor and the Commission have used the 
term ‘‘proposed’’ in reference to the United filing which 
is disputed. But, once the rate change becomes effective, 
either at the end of the notice period (in the event the 
Commission did not suspend) or following the termination 
of the suspension period (in the event the proceeding has 
not been concluded), then the new rate is the only legal 
rate until the final order of the Commission is issued at 
the conclusion of the proceeding. 


When the Petitioners use the term ‘proposed’? or 
““proposal’’ to characterize the United filing, they are 
arguing that, because the rate filing may be overturned or 
changed as a result of the Commission’s hearing under 
Section 4(e), the change is only tentative or suggestive 
until the conclusion of the hearing. They argue that the 
Commission’s power under Section 4(e)—«which would still 
exist to the same effect with respect to a rate filing of the 
type that they would accept—converts the change into a 
‘‘proposed’’ rate change. However, the speciousness of 
this reasoning is exposed by the Supreme Court’s obser- 
vation in the Mobile case, when it said: 


“‘If the purported change is one the natural gas 
company has the power the make, the ‘change’ is com- 
leted upon compliance with the notice requirement 
tof Section 4(d)] and the new rate has the same force 
as any other rate—it can be set aside only upon being 
found unlawful by the Commission. It is thus no 
more a ‘proposed’ rate than any other rate, all of 
which are equally subject to Commission review.’’ 
(350 U. S. 332 at 342.) 


This conclusion squares exactly with the position and 
understanding of the customer-intervenors, Texas Gas and 
Southern Natural, in this case. 
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Apart from the fact that the Petitioners’ argument is 
constructed on shifting the meaning of the terms used in 
the Mobile case, its major defect is that it would virtually 
nullify Section 4 as a method for changing rates because 
of the legal and practical impediments to the use of that 
provision which Petitioners’ theory raises when logically 
extended. And, the Supreme Court did not read Section 4 
out of the Act. 


it is impossible for a natural gas pipeline to look ahead 
for ten to twenty years and project its costs of service for 
such periods. As a practical matter, probably no industry 
can accomplish this feat, but it is certain that a pipeline 
cannot. There are simply too many variables. However, 
Petitioners’ interpretation of the use of Section 4 would 
require predicting of this impossible kind in order to 
determine the ‘‘agreed to’’ rates that would be applicable 
over the life of its contracts with its customers. 


Assuming for the purposes of argument that such a long 
range forecast of a pipeline’s costs could be made accu- 
rately, the results could not be incorporated into a satis- 
factory service agreement. If a natural gas company were 
to devise a long term service agreement that contained 
precise changes or step-ups in rates, occurring automatic- 
ally at intervals throughout the period of the agreement, 
and if its customers were to agree to such a contract, in 
order to satisfy the requirements of Petitioners’ claim of 
agreed upon rate changes in advance of their filing, such 
a contract would inevitably be rejected by the Commission 
because it would be in conflict with its tariff Regulations, 
particularly Section 154.38. As we pointed out above, these 
Regulations require that the standard form of service 
agreement which is executed by all customers be refer- 
enced to a particular rate schedule under which service is 
rendered, The rate schedule itself under these Regulations 
can express only one rate effective at any time and cannot 
include a formula or other device, including other rates, 
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‘‘which in any way purports to effect the modification 
or change of any rate or charge specified in the rate 
schedule, or the substitution therefor of any other rate 
or charge....’’ (Section 154.38(d)(3)) 


This has been held to be a valid regulation by the Commis- 
sion with the force and effect of a statute. United Gas 
Pipe Line Co. v. Federal Power Commission, supra. There- 
fore, it is legally impossible for a pipeline and its cus- 
tomers, at the time a service agreement is executed, in 
advance of the occurrence of the changes, to agree to the 
precise changes that can be made in rates during the life 
of the contract, according to the manner that Petitioners 
would require. 


Suppose, however, that a pipeline company and all its 
customers had executed an acceptable standard form of 
service agreement in compliance with the Commission’s 
tariff Regulations, and therefore an agreement which con- 
tained no precise agreed upon changes, how would such a 
company comply with the requirements of Petitioners’ 
theory before filing an agreed upon change in its rates 
under Section 4? It is sheer naivete to assume that a 
natural gas pipeline company could persuade all its half a 
hundred or more customers to agree to changes in their 
rates in advance of filing. This is another practical flaw 
in Petitioners’ theory. On the other hand, suppose a few 
of its customers did consent to precise changes in advance 
of the filing, what would happen then? Would the pipeline 
be permitted to file changes in its rates for the agreeing 
customers but required to keep extant and effective its un- 
changed rates to the disagreeing customers? And, if this 
is the result, what becomes of the stern injunction in Sec- 
tion 4(b) of the Act, which is the very center of its philos- 
ophy of uniform rates for identical service, that 


‘‘No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant 
any undue preference or advantage to any. person or 
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subject any person to any undue prejudice or disad- 
vantage, or (2) maintain any unreasonable difference 
in rates, charges, service, facilities, or in any other 
respect, either as between localities or as between 
classes of service.’’ 


In summary on this point, it can be said, then, that Peti- 
tioners’ interpretation of the holding in the Mobile case 
would effectively eliminate Section 4 from the N atural 
Gas Act as an avenue for filing future rate changes by 
natural gas pipelines even when contracts with their cus- 
tomers gave them the right to change their rates from time 
to time. This result, we submit is contrary to the plain 
meaning and intent of that provision of the Act, and con- 
trary to the consistent interpretation which has been given 
that provision for almost 20 years by the Commission. Full 
meaning can be given to the Supreme Court’s decision in 
the Mobile case without accomplishing the radical result 
advocated by Petitioners. The short answer to Petitioners’ 
theory of the Mobile case is that, without reference to its 
narrow and special facts, that decision makes little sense 
in interpreting the Natural Gas Act. Only by disregard- 
ing those facts and peculiar circumstances, and by chart- 
ing a broader scope for that decision than was called for 
by the facts in that case, can the Petitioners weave their 
novel theory in this case. 


5- Hecent Applications of the Mobile and Sierra Pacific Cases 
| by This Court Do Not Support Petitioners’ Theory. 
The recent decisions of the Court, citing the Mobile and 
Sterra Pacific eases indicate that this Court reads those 
cases as involving matters of contract interpretation, and 
not as involving the jurisdictional issue posed by the Peti- 
tioners. For example, in Cincinnati Gas & Electric Com- 
pany, et al., v. Federal Power Commission, No. 13,515, 37 
decided June 3, 1957, at issue was the validity of an order 
of the Commission authorizing a change in the form of 


27 ___.—. EB, 2d 
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the tariff rate for natural gas sold by a pipeline to its pur- 
chaser. The Commission’s determinattion was upheld pri- 
marily because the petitioners were unable to show present 
hurt from the change in rate form. Among other allega- 
tions of error, petitioners claimed that the change in rate 
form, which was filed under Section 4(d) of the Act, was 
unlawful because it conflicted with a provision in the sup- 
ply contract between the pipeline and the complaining pur- 
chasers, citing the Mobile and Sierra Pacific cases. The 
price provision in the service contracts which were involved 
contained a rate change reservation almost identical to that 
in the agreements involved here between United and its 
customers. The agreements provided that: 


‘‘Natural gas delivered hereunder shall be paid for 
under Rate Schedule CK-1 of Seller on file with the 
Federal Power Commission or any effective supersed- 
ing Rate Schedules.’’ (Emphasis added.)* 


For a unanimous court, Judge Miller said, in view of this 
provision, that: 


<‘These [Mobile and Sierra Pacific] cases are readily 
distinguishable from this one, for here the service 
agreement expressly contemplates future filings and 
there has been no unilateral change in rates fixed by 
contract.’’ (page 11 of slip opinion.) 


This observation is particularly pertinent to this case— 
the United service agreement ‘‘expressly contemplates’’ 
changes in rates charged the purchasers thereunder, and 
this fact alone distinguishes this case from the Mobile and 
Sierra Pacific cases on which Petitioners rely. 


In a companion case to the foregoing, involving the same 
Commission order, The Portsmouth Gas Co. v. Federal 
Power Commission, No. 13,528, *® decided June 25, 1957, 
the petitioner urged also that the change in rate form uni- 
laterally modified its contract with its supplier. However, 


18 Res. Brief, No. 13,515, et al., page 30, footnote 18. 
29... B. 2d 
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the Court concluded that, without reference to the terms 
of the contract between the pipeline and this particular 
petitioner, it could not decide the validity of this allega- 
tion. Because the record was inadequate concerning ‘¢just 
what the contract between the parties was when the order 
was entered,’’ this Court remanded the proceeding to the 
Commission for additional findings to supply these defici- 
encies. So far as this case is concerned, it is noteworthy 
that the Court was concerned primarily with the terms of 
the contract and not with any question of jurisdiction or of 
statutory interpretation, and a fair reading of the opinion 
indicates that, if the contract allows for changes in rates 
or rate form under & reservation of a right to change in the 
seller, that such right will be valid, effective, and con- 
trolling. 


More recently, this Court decided Mississippt River Fuel 
Corporation Vv. Federal Power Commission, No. 13,199, ” 
on July 8, 1957. Although not directly in point because it 
does not involve the issue of the ‘“‘right to file’? changes 
in rates, this case holds that the Commission has broad 
powers to order changes in contract provisions that are 
contrary to the public interest. In this instance, the Com- 
mission ordered a pipeline to make an important change 
in an historical contractual arrangement with one of its 
customers. The Commission ordered a single contract with 
one rate substituted for two existing contracts with dif- 
ferent rates. In effect, the Commission’s order abrogated 
the existing contracts and rates. The customer objected to 
the Commission’s determination, relying on Mobile and 
Sierra Pacific, claiming that the Commission had not made 
appropriate findings to support its conclusion that the 
existing arrangement was contrary to the public interest. 


The Commission’s order was set aside in part on another 
facet of the case, but on this particular claim, the Commis- 
sion was upheld. In the opinion of the majority of the 
Court, the Commission’s findings that the two-contract 


—_—_—__— 
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arrangement was not in the public interest, although made 
in what was essentially a hearing under Section 4(e), was 
sufficient to satisfy the requirements of Section 5(a) under 
which the Commission had undoubted authority to order 
the change in the contractual arrangement, after an investi- 
gation in which it concluded that the contracts were con- 
trary to the public interest. Even the dissenting judge did 
not dispute the Commission’s power under Section 5(a) to 
order the change, but in his view the findings made in the 
Section 4(e) proceeding were not sufficient to satisfy the 
requirements of Section 5(a). 


And, finally, this Court’s recent decision in Tyler Gas 
Service Company v. Federal Power Commission, No. 
13,623, decided August 1, 1957, clearly indicates that the 
controlling aspect of this line of cases is the terms of the 
contract between the parties respecting the right to change 
rates during the period of their agreement. The facts of 
the Tyler case practically duplicated those in the Mobile 


case. The contract between Tyler and United which was 
effective when United filed the rate increase under attack 
provided for maximum rates. Tyler did not acquiesce in 
the increases above the contract maximum, nor did it agree 
with United mutually to rescind their pre-existing agree- 
ment. The change in rate had no foundation in the con- 
tract, and thus, the change in rate was a unilateral change 
in Tyler’s contract prohibited by the Mobile case. 


These recent decisions underscore our argument and our 
interpretation of the provisions of Section 4 of the Act and 
the provisions of the service agreements involved in this 
case. Neither in their holdings nor their inferences do 
they support Petitioners’ theory. 


I 
The Service Agreement Involved is a Valid Common-Law 
Contract. 


In a sense, it is laboring the point to argue that the serv- 
ice agreements between United, on the one hand, and 


le > | 
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Texas Gas, Southern Natural and Mississippi Valley, on 
the other, contemplated that United could file changes in 
its rates from time to time during their terms which would 
supersede the rates prescribed therein at the time the agree- 
ments were executed. None of the purchasers, including 
Mississippi Valley, challenges that this was its understand- 
ing and intent at the time the service contracts were exe- 
euted. As so understood and intended, the pricing pro- 
visions of these contracts which contemplated changes in 
rates during their terms are valid common-law contractual 
provisions. 


‘The critical provision of the pricing provision in United’s 
service agreement reads, in part: 


‘‘All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedules [here is inserted 
the designation of the appropriate schedules as con- 
tained in the filed tariff], or any effective superseding 
rate schedules, on file with the Federal Power Com- 
mission.”’ 


There is nothing unique about this kind of provision and 
nothing in law that invalidates it. The requirements of 
mutual assent, consideration or mutuality of obligation and 
legality of purpose are fully satisfied by this pricing pro- 
vision in the United service agreement. 


1. In the matter of assent to and understanding of the 
provision, we have the admission of the purchasers on this 
record, after the fact of the execution of the agreement, 
that they understood that the provision contemplated fu- 
ture changes by United, acting alone at the time of filing 
the changes. Disregarding that admission, however, we 
have express terms in the agreement which are surplusage 
and meaningless unless they are interpreted to allow future 
changes. It must always be remembered that this service 
agreement was designed to comply with the Commission’s 
tariff Regulations, and that this type of provision is the 
most that could be included in any service agreement to 
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permit future changes in rates. Under these Regulations, 
precise future changes or formulae for precise future 
changes which would occur or operate automatically could 
not be included in the original agreements at the time of 
their execution. The only device available under these 
Regulations to continue a kind of price changing provision, 
which had been usual in contracts existing prior to the Act, 
was to reference new service agreements to future rate 
schedules as they became effective for service under these 
agreements. 


It is also clear that it was the intention of the purchasers 
that United, acting alone, would have the right to make 
the future changes in its rates. If the parties had intended 
that United, acting alone, did not have the right to change 
its rates the critical provision above would have read ‘‘or 
any effective superseding rate schedule filed with the Fed- 
eral Power Commission by our mutual agreement,”’ or 
with some other equivalent additional qualification. How- 
ever, it is assumed that the parties, having capacity to con- 
tract initially, could also have amended or superseded their 
agreement, by mutual consent, at any time. This being so, 
there would be no reason to include language which merely 
recognized the rights the parties had at law. Unless they 
intended, at the time of execution of their contract that, 
United, acting alone, was to have the right to change its 
rates periodically throughout the life of the contract there 
would have been no reason for including the provision 
above, in the precise form in which it is written into the 
service agreement. 


2. While it can be accepted as axiomatic that a contract 
does not exist when one party has the right, by unilateral 
action, to make any and all changes in the terms or agreed 
to performance during the contract period, the parties can 
create a mutually binding contract where one, acting alone, 
may make some changes in the agreed to performance—as 
long as the change does not defeat the requirement of con- 
sideration or render its promises totally illusory. A change 
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made under these restrictions is not a change in the terms 
of the agreement; rather, it is a change in exact accord 
with the contract terms. The degree of change is still 
limited by the terms of the agreement and the statutory 
controls over the seller. The change must be filed with the 
Commission, and the purchaser still has all his statutory 
rights of protection, including the power of the Commis- 
sion to suspend, investigate and prescribe a different rate, 
which will be the lawful rate thereafter. 


3. Finally, there was a logical and legal purpose for this 
provision entitling United to change its rates from time to 
time during the term of the contract. Only with such a 
provision could United, or any other natural gas pipeline, 
assure itself that it could continue to receive continuing 
recompense for the cost of the service it rendered. It 
should be remembered that, at the time these service agree- 
ments were executed, it was practically the universal view 
in the industry that there was no regulatory control over 
the major item in the pipelines’ cost of service, ie., the 
cost of gas purchased from the producers. Certainly, it 
was the emphatic view of the Commission that it could not 
regulate producers’ prices to pipelines. Not until the 
famous Phillips case,” in June, 1954, was this generally 
accepted view upset. Consequently, in the period prior to 
the Phillips decision, the pipelines had to protect them- 
selves against spiralling costs of gas by reserving the right 
to file changes in rates from time to time to relate their 
prices to the gas cost increases. Actually, the advent of 
federal regulation over producers has not changed the 
scene fundamentally. Producers’ gas supply contracts with 
pipelines still contain the same unpredictable and erratic 
price changing provisions that they had prior to the Phillips 
decision. Customers of the pipelines generally understand 
this pattern in the industry and they know the necessity and 
inevitability of rate changes and they are willing to allow 


22 Phillips Petroleum Co. v. State of Wisconsin, 347 U. 8. 672 (1954). 





33 


this concession to the natural gas pipelines, subject always, 
of course, to the customers’ right to seek the protection of 
the provisions of the Natural Gas Act** which guarantee 
that the rate changes filed by the pipelines will be no more 
than necessary (i.e. the ‘‘lawful’’ or ‘‘just and reasonable”’ 
rates) to recoup their increased costs of service, plus a 
fair return on investments. 


CONCLUSION 


This case involves a question of the interpretation of a 
simple and unambiguous contractual provision in service 
agreements between United and its customers. This is not 
an elaborate or intricate problem involving the interpreta- 
tion of the Natural Gas Act in the manner suggested by 
Petitioners. 


The Petitioners’ novel theory is based on a misreading 
of the Mobile decision and a disregard of the facts of that 
case. The price provision in the contract involved in this 
ease is entirely different from that in the contract in the 
Mobile case. That is the controlling difference between the 
two cases. The Petitioners have obscured this distinction 
by their semantics and by shifting the meaning of terms 
used in the Mobile opinion. 


The service agreement involved here is a valid bilateral 
contract, the provisions of which were clearly understood 
and intended by the parties at the time it was executed. 
The terms of this contract are not invalidated by the hold- 
ing in the Mobile case. 


Therefore, for all these reasons, this Intervenor respect- 
fully requests that the Petition for Review be dismissed on 
the merits, and the Opinion and Order of the Commission 


23 See, for example, the order of the Commission, issued November 27, 1956, 
at Docket No. G-11258, approving a settlement between Northern Natural Gas 
Company and its customers relating to a price change provision in a service 
agreement recognizing these principles. 
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No. 295 denying Petitioners’ motions to reject United’s rate 
filing of September, 1955, be affirmed. 


Respectfully submitted, 


RicHarp J. CoNNoR 

CxuristoPpHER T. BoLanD 

Tomas F. Brosnan 
Gallagher, Connor & Boland 
821 Fifteenth Street, N. W. 
Washington, D. C. 


Attorneys for Intervenor, 
Texas Gas Transmission 
Corporation 
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APPENDIX 


Pertinent excerpts from the Regulations of the Federal Power 
Commission issued under the Natural Gas Act 


Part 14—RATE SCHEDULES AND TARIFFS 
154.1 Application: obligation to file 


On and after December 1, 1948 every natural-gas com- 
pany shall file with the Commission and post in conformity 
with the requirements of this part, schedules showing all 
rates, and charges for any transportation or sale of natural 
gas subject to the jurisdiction of the Commission and the 
classifications, practices, rules and regulations affecting 
such rates, charges and services, together with all contracts 
in any manner affecting or relating thereto: Provided, how- 
ever, That all such presently effective schedules filed with 
the Commission before the aforesaid date shall be restated 
as set forth in § 154.82 to conform with the following rules 
and regulations, and filed and posted on or before the date 


specified in § 154.83. 


154.11 Rate schedule 


The term ‘‘rate schedule’’ means a statement of a rate 
or charge for a particular classification of transportation 
or sale of natural gas subject to the jurisdiction of the Com- 
mission, and all terms, conditions, classifications, practices, 
rules and regulations affecting such rate or charge. This 
term also includes any contract for which special permis- 
sion has been obtained in accordance with § 154.52. 


154.12 Contract 


The term ‘‘contract’’ means any agreement which in any 
manner affects or relates to rates, charges, classifications, 
practices, rules, regulations or services for any transporta- 
tion or sale of natural gas subject to the jurisdiction of the 
Commission. This term includes an executed service 
agreement. 
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154.18 Service agreement 


The term ‘‘service agreement”? means an unexecuted 
form of agreement for service under: a natural-gas com- 
pany’s tariff. 


154.14 Tariff or FPC gas tariff 


The term ‘‘tariff”’ or ‘“‘FPC gas tariff’? means a com- 
pilation, in book form, of all of the effective rate schedules 
of a particular natural-gas company, and a copy of each 
form of service agreement. 


154.15 Filing date 


The term ‘‘filing date’? means the day on which a tariff 
or part thereof or a contract is received in the office of the 
Secretary of the Commission for filing in compliance with 
the requirements of this part. 


154.16 Posting 

‘The term ‘‘posting’’ means (a) making a copy of a 
natural-gas company’s tariff and contracts available dur- © 
ing regular business hours for public inspection in a con- 
venient form and place at the natural-gas company’s offices 
where business is conducted with affected customers and 
(b) mailing to each customer affected a copy of such tariff 
or part thereof at the time it is sent to the Commission 
for filing. 


154.21 Effective tariff 


The effective tariff of a natural-gas company shall be the 
tariff filed and posted pursuant to the requirements of this 
part, and permitted by the Commission to become effective. 
No natural-gas company shall directly or indirectly, de- 
mand, charge or collect any rate or charge for or in connec- 
tion with the transportation or sale of natural gas subject 
to the jurisdiction of the Commission, or impose any clas- 
sifications, practices, rules or regulations, different from 
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those prescribed in its effective tariff and executed service 
agreements on file with the Commission, unless otherwise 
specifically provided by order of the Commission. 


154.22 Notice requirements 


All tariffs, and contracts or any parts thereof shall be 
filed with the Commission and posted not less than thirty 
days nor more than sixty days prior to the proposed effec- 
tive date thereof, unless a different period of time is per- 
mitted by the Commission in accordance with § 154.51: Pro- 
vided, however, That no natural-gas company shall file un- 
der this part any new rate schedule or contract for the per- 
formance of any service for which a certificate of public 
convenience and necessity must be obtained pursuant to sec- 
tion 7 (c) of the Natural Gas Act, until such certificate has 
been issued. Nothing herein shall be construed as prevent- 
ing the natural-gas company from entering into any such 
agreement prior to the granting of such a certificate. 


154.23 Acceptance for filing not approval 

The acceptance for filing of any tariff, contract or part 
thereof is not to be considered as approval by the Com- 
mission. 
154.24 Rejection of material submitted for filing 


The Commission reserves the right to reject any material 
submitted for filing which fails to comply with the require- 
ments set forth in this part. 


154.27 Comments by interested parties 


Comments of any purchaser or other interested party con- 
cerning any filing made pursuant to this part should be 
submitted within 15 days after the date of filing. This 
section shall not limit any right to file protests and 
complaints. 
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154.34 Composition of tariff 


| (a) The tariff shall contain, in the order named, sections 
setting forth a table of contents, a preliminary statement, 
a map of the system, the rate schedules, general terms and 
conditions, form of service agreement and an index of 
purchases: Provided, however, That rate schedules for 
which special exception has been obtained under § 154.52 
may be filed in a separate volume as permitted by § 154.33. 


_(b) Rate schedules shall be grouped according to class 
and numbered serially within each group, using a letter be- 
fore the serial number to indicate the class of service. For 
example, G-1, G-2 may be used for general service; CD-1, 
CD-2 for contract demand service; I-1, I-2 for interruptible 
service; T-1, T-2 for transmission service; X1, X-2 for 
schedules for which special exception has been obtained. 


154.36 Preliminary statement 
The preliminary statement shall contain a brief general 


description of the company’s operations and may also con- 
tain a general explanation of its policies and practices. No 
general rules and regulations shall be included in the pre- 
liminary statement, nor any material necessary for the in- 
terpretation or application of the rate schedules. 


154.38 Composition of rate schedule 


|The sheets of a rate schedule shall contain a statement of 
a rate or charge and all terms and conditions governing its 
application, arranged as follows: 


(a) Title. Each rate schedule shall have a title consist- 
ing of a designation (see § 154.34), and a statement of the 
type or classification of service to which it is applicable. 

'(b) Availability. This paragraph shall describe the con- 
ditions under which the rate is available, and, if necessary, 
the geographic zone in which available. 
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(c) Applicability and character of service. This para- 
graph shall fully describe the kind or classification of serv- 
ice to be rendered. 


(d) Statement of rate. (1) Except as permitted in 
§§ 154.52 and 154.82, all rates shall be clearly stated in cents 
or in dollars and cents per unit. Only the rates and charges 
to be used in current billing shall be included in the rate 
schedules. 


(2) A rate having more than one part shall have each 
part set out separately under appropriate headings such as: 
Demand Charge, Commodity Charge, etc. The minimum 
bill and other provisions affecting charges shall not be in- 
cluded in this paragraph, but shall be included in subse- 
quent paragraphs. 


(3) No rule, regulation, exception or condition, such as 
tax, commodity price index, wholesale price index, pur- 
chased gas cost adjustment clauses or other similar price 
adjustments or periodic changes shall be included in the 
rate schedule or any other part of the tariff which in any 
way purports to effect the modification or change of any 
rate or charge specified in the rate schedule, or the substitu- 
tion therefor of any other rate or charge: Provided, how- 
ever, a natural-gas company may state in the service agree- 
ment or in rate schedules filed pursuant to § 154.52 that it 
is or will be its privileges under certain specified conditions, 
to propose to the Commission a modification, change or 
substitution of the then effective rate or charge: Provided 
further, That no such clause may effectuate a change in an 
effective rate or charge except in the manner provided in 
section 4 of the Natural Gas Act, as amended, and the reg- 
ulations in this part. 


(e) Minimum bill. The minimum bill heading shall ap- 
pear on every rate schedule followed by the word “‘none’’ 
if no minimum bill is provided. 
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(£) Other provisions. All other major provisions gov- 
erning the application of the rate schedule, such as deter- 
mination of billing demand, contract demand, heat content, 
measurement base, shall be set forth similarly with appro- 
priate headings, or if appropriate, they may be incorpo- 
rated by reference to the applicable general terms and 
conditions. 


(g) Applicable general terms and conditions. This para- 
graph shall list by reference the general terms and condi- 
tions set forth in the following section which apply to the 
particular rate schedule. 


154.39 General terms and conditions | 

This section shall contain provisions which apply to all 
or any of the rate schedules and which may more con- 
veniently be arranged in a separate section of the tariff. 
Subsections and paragraphs shall be numbered for con- 
venient reference. 


154.40 Composition of service agreement 


There shall be submitted as part of the tariff an unexe- 
euted copy of each form or service agreement. The serv- 
ice agreement forms should provide for insertion of such 
items as the name of the purchaser, service to be rendered, 
area to be served, maximum obligation to deliver, delivery 
points, delivery pressure, applicable rate schedules by ref- 
erence to the tariff, effective date and term, and identifica- 
tion of any prior agreements being superseded. 


15441 Index of purchasers | 


(a) The index of purchasers shall contain an alpha- 
betical list of all purchasers under the tariff, showing for 
each the rate schedule or schedules under which service is 
rendered, and the following information concerning the con- 
tract: (1) the date of execution, (2) the effective date and 
(3) the term. 
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(b) The index of purchasers shall be kept current by 
filing new or revised sheets within 60 days of any change. 


154.52 Exception to form and composition of tariff 


(a) Upon application and for good cause shown, the Com- 
mission may permit special rate schedules to be filed in the 
form of an agreement in the case of special operating ar- 
rangements such as for exchange or transportation of 
natural gas; or for the sale of gas at charges computed on 
a cost-formula basis, which charges need not be stated in 
cents or in dollars and cents per unit. Such rate schedules 
shall conform to the form, type and size specified in § 154.32 
and shall contain on each sheet the marginal notation speci- 
fied in § 154.33. In addition each such rate schedule shall 
contain a title page which shall show its designation, the 
parties to the agreement, the date of agreement and a brief 
generalized description of services to be rendered. Such 
rate schedules shall not contain any supplements. Any 
modifications shall be by revised or insert sheets. 


(b) Such rate schedules may be included in a separate 
volume of the tariff, which shall contain a table of its con- 
tents. This table of contents shall also be incorporated 
with the table of contents of other volumes. 


154.64 Cancellation or termination 


When a filed tariff, contract or part thereof is proposed 
to be canceled or is to terminate by its own terms and no 
new tariff, executed service agreement or part thereof is 
to be filed in its place, the natural-gas company shall notify 
the Commission of the proposed cancellation or termination 
on the form indicated in § 250.2 or §250.3, whichever is ap- 
plicabie, at least thirty days prior to the proposed effective 
date of such cancellation or termination. A copy of such 
notice to the Commission shall be duly posted. With each 
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notice, the company shall submit a statement showing the 
reasons for the cancellation or termination, a list of the 
affected purchasers to whom the notice has been mailed, the 
sales made or transportation performed and revenues there- 
from, by months, for the twelve months immediately pre- 
ceding the proposed effective date of the cancellation or 
termination. Actual data shall be used as far as possible, 
and any estimated data should be designated as such. Such 
statement shall be subdivided by rate schedules, classes of 
service, customers and delivery points when more than one 
is involved: Provided, however, That the filing of such 
notice shall not be construed as compliance with the re- 
quirements of section 7 (b) of the Natural Gas Act. 


154.81 Application 


Sections 154.82 through 154.86 apply to effective sched- 
ules of rates, charges, classifications, practices, regulations 


and contracts for the transportation or sale of natural gas 
subject to the jurisdiction of the Commission filed prior to 
December 1, 1948, which have not been prepared in accord- 
ance with §§ 154.31 through 154.41, and for which special 
exception has not been obtained under § 154.52. 


154.82 Requirement for restatement 


All effective schedules of rates, charges, classifications, 
practices, regulations, and contracts not prepared in ac- 
cordance with §§ 154.31 through 154.41 shall be restated and 
filed as parts of a Tariff in accordance with said sections on 
or before the dates specified in § 154.83 and duly posted at 
the time of filing: Provided, however, That price provisions 
which cannot be restated in cents or in dollars and cents 
per unit, as required by § 154.38 (d), without effecting a 
change in rates or charges may be retained in effect with- 
out change: Provided, further, That when necessary, pend- 
ing completion of restatement within the time provided for 
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by § 154.83, schedules may be filed in accordance with this 
part as in effect prior to December 1, 1948. 


154.84 Plan of restatement 


The restatement shall contain the provisions of schedules 
of rates, charges, classifications, practices, regulations and 
contracts effective on the date the tariff is filed. However, 
concurrent with the restatement, a natural-gas company 
may propose changes in rates, charges, classifications, serv- 
ices, practices, rules and regulations in accordance with 
§ 154.63 of this part. Differences in the phraseology of 
schedules should be reconciled whenever possible. The ef- 
fective date to be shown on the tariff sheets shall be that 
desired by the company, but not less than 30 days nor more 
than 60 days after filing pursuant to § 154.83. 


154.85 Status of contracts filed as rate schedules and restated 


Each contract, which is now filed as an effective rate 
schedule, may be continued in effect and shall be considered 
as an executed service agreement to the extent that the 
provisions thereof are not superseded by or in conflict with 
other applicable provisions of the rate schedules and gen- 
eral terms and conditions of the tariff, until such contract 
expires by its presently provided terms or is replaced by 
an executed service agreement in a form contained in the 
tariff: Provided, however, That the natural-gas company, 
concurrent with the filing of the tariff, shall submit, for 
insertion in front of each such contract, a statement iden- 
tifying the provisions thereof which are not superseded 
by or in conflict with other applicable provisions of the rate 
schedules and general terms and conditions of the tariff 
and which are to remain in effect: Provided further, how- 
ever, That agreements intended to effect a change or amend- 
ment in such contract may be made only by the execution 
of a form of service agreement contained in the tariff. 
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COUNTER-QUESTION PRESENTED 


Does execution of a Service Agreement, or acceptance 
and payment for service under a Tariff and Rate Schedules 
which expressly adopt, as part thereof, the language of 
the Service Agreement, providing: 


“All gas delivered hereunder shall be paid for by 
Buyer under Seller’s Rate Schedule (here insert the 


applicable tariff description), or any effective super- 
seding rate schedules, on file with the Federal Power 
Commission” 


constitute and evidence consent and mutual agreement for 
future filings for change in rates? 
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MOTION TO DISMISS THIS APPEAL 


United moves to dismiss this appeal :* 


(a) Because Petitioners have no standing to appeal 
under Section 19(b) of the Act and are not parties aggrieved 
by the Commission’s Opinion and Order 295; and 


(b) Because Opinion and Order 295 is an interlocutory 
Order issued in the course of an uncompleted administra- 
tive proceeding, and thus is not that character of definitive 


1 Reference to all petitioners will be by the term “Petitioners”; Memphis 
Light, Gas and Water Division will be referred to as “Division”; City of 
Memphis as “City”; Divison and City jointly will be referred to as 
“Memphis”; Mississippi Valley Gas Company as “Mississippi Valley.” 
The Federal Power Commission will be referred to as “Respondent” or 
“Commission.” United Gas Pipe Line Company will be referred to as 
“United”; Texas Gas Transmission Corporation as “Texas Gas”; and 
Southern Natural Gas Company as “Southern Natural.” The Natural Gas 
Act will be referred to as “Act.” Emphasis in this brief is added, unless 
otherwise noted. 

















2 


and final order which this Court is empowered to review 
by Section 19(b). 


ARGUMENT 


‘Division is not a customer of United, receiving no gas 
service under any tariff or rate schedule of United filed with 
the Commission. City alleged Division to be its depart- 
mental “agency” (R. 2396). 

Division sought intervention (R. 2391) and moved to 
dismiss and reject United’s filing (R. 2517), alleging it 
purchased all gas requirements from Texas Gas, which pur- 
chased “a substantial portion” of its gas supply from 
United? Mississippi Valley sought intervention (R. 2428) 
and moved to reject the filing, alleging direct purchases 
from United, and that United sold to Texas Gas and South- 
ern Natural from which Mississippi Valley also purchased 
(BR. 2486-7). 

Under the rationale of this Court in The Dayton Power 
and Light Company v. Federal Power Commission, et al, 
No. 13525 (unpublished), decided June 3, 1957, Petitioners’ 
allegations that they purchase all, or a substantial portion 
of, their requirements from Texas Gas and Southern Nat- 
ural, which in turn purchase some, or substantial amounts 
of, natural gas from United “are gratuitous allegations 
concerning a matter in which [Petitioner] ha [ve] no imme- 
diate concern.” (p. 3, Slip Opinion). Further, as said in that 


| 2The Commission (R. 2473) permitted Division and City to intervene over 
| United’s objection that they were without capacity, were not customers of 
United, were strangers to the Service Agreement involved, and could not 
be directly affected by any order which the Commission might issue (R. 
ivi intervene nor the City’s notice of 

that Division on affect 
R. 2390, 2395). See Panhandle 
Commission (1955, 3 Cir.) 
5. 945, Eee 350 U.S. 868; 
ic, Inc. v. C. (1947, 9 Cir.) 164 F. 2d 485; Pittsburgh 
ouse Vv. oe eral Communications Commission (1938) 69 
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case, if and when Texas Gas and Southern Natural attempt 
to increase rates, Petitioners will then in those proceedings 
“have full opportunity to protest and be heard with such 
opportunity for judicial review of an order by which [they 
are] aggrieved as is afforded by the applicable regulatory 
statute.” (p. 4 Slip Opinion).* Cf. The Cincinnati Gas & 
Electric Company, et al v. Federal Power Commission, et al, 
No. 13515, decided by this Court June 3, 1957 (unpublished). 
The Commission found that Petitioners were strangers to 
the Service Agreements and so without standing to contest 
or attack their clear meaning.‘ Petitioners concede lack of 
capacity by the statement that a change “can only be born 


3 The assertion (Br. 3) that “the customers of Texas Gas, including the 
” had agreed to reimburse 


Division’ 


tion of the need and propriety of the Texas | I 
’s portion is, 
agr : 
conck 


“ 


pany, et al. v. Federal Power Commission, et al., case, 
ded June 3, 1957. 


4“The instant complaints of Mississippi Valley, Memphis Light, 
aS : nf ‘< 


challenge the 
not supported” (Opinion 295, R. 2783-4). 
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of the mutual agreement of the contracting parties * * * ” 
(Br. 20).° 


| A mere “naked assertion” that a Petitioner is aggrieved 
is “not enough”.® The petition to review must contain 
factual allegations demonstrating aggrievement. The peti- 
tion here contains none such, not even the “naked assertion”. 
Discretionary permission to intervene does not create ag- 
grievement (Panhandle, p. 730, Interstate, p. 485) as Peti- 
tioners here claim (R. 2674, 2603). This order (R. 2474) 
contains the identical language Panhandle and Interstate 
note. Cf. The Cincinnati Gas and Electric Company v. Fed- 
eral Power Commission, supra. This total failure factually 
to allege grounds of aggrievement applies equally to Mis- 
sissippi Valley’s direct purchase. 


Having demonstrated that Petitioners are without ca- 
pacity to maintain this review, and further that they are 
not and cannot be aggrieved, we come to the question of the 
appealability of the particular order. The Courts have long 
since declared that Congress has the power, in awarding 
review of an administrative order, to formulate the condi- 
tions under which judicial review may be had.” This Court 


5 One not a party to a contract nor in privity with it is wholly without any 
right or power to enforce it according to its terms, or to recover damages 
for its breach, or to become entitled to any right or to cae a performance 
of any duty thereunder. Williams v. Eggleston (1898) 170 U.S. 304; War- 
ren V. Skelly Oil Co. (1956, 10 Cir.) 235 F. 2d 722, 723-4; 12 American 
Jurisprudence, p. 818-20. 


6 Panhandle Eastern Pipe Line compen v. Federal Power Commission 
(1955, 3 Cir.) 219 F. 2d 729, 730-1; Interstate Electric Inc. v. Federal 
Power Commission (1947, 9 Cir.) 164 F. 2d 485; United Gas Pipe Line 
Company v. Federal Power Commission (1953, 5 Cir.) 203 F. 2d 78, 79; 
Pittsburgh Radio Supply House v. Federal Communications Commission 
(1938) 69 App. D.C. 22, 98 F. 2d 303. 


7 Americon Power and cae Company v. Securities = Exchange C. ee 
sion (1945) 325 ee 389; Oklahoma v. United States Cwil S 
Commission (1947) 3 30. U.S. "127, 137; Federal Power japan a 
Pacific Power & Light Company (1939) "307 U.S. 156, 159. 
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has held that Section 19(b) of the Act sets out a “distinctive 
formulation” of the conditions surrounding judicial review.® 
Section 19(b) “relates to orders of a definitive character 
dealing with the merits of a proceeding before the Com- 
mission and resulting from a hearing upon evidence and 
supported by findings appropriate to the case.”” Even if 
the order is not one dealing with the merits of a proceeding, 
judicial review nevertheless lies under Section 19(b) where 
the order constitutes administrative action of substantial 
character approaching some degree of finality.*° 


It is equally settled that mere preliminary procedural or 
interlocutory orders are not reviewable prior to the com- 
pletion of the proceedings and the entry of final order.** 


This Court neatly sums it up thus: 


“Tn all cases held reviewable, something was hap- 
pening to the complainant. Either someone was doing 
something to him or he was placed under an obligation 
to do something to it. Petitioner here contends that 
simply being placed under an obligation is sufficient. 


8 United Gas Pipe Line Company v. Federal Power Commission (1950) 86 
App. D.C. 314, 181 F. 2d 796, cert. den., 340 U.S. 827 too, Federal 


” . > See, » 
Power Commission v. Pacific Power & Light Co. (1939) 307 U.S. 156. 


9 Federal Power Commission v. Metropolitan Edison Co. (1938) 304 U.S. 
375, 384. There the Court was speaking of Section 313(b) of the Federal 
Power Act, identical in material respects with Section 19(b) of the 
Natural Gas Act. 


Gas Transmission Co. v. Federal Power Commission (1953, 1 

338; Atlantic Seaboard Corp. V. Federal Power 

572; California Oregon Power 

_ y. Federal Power Commission (1954) 99 App. D.C. 263, 239 F. 2d 

426, 433; United Gas Pipe Line Company v. Federal Power Commission 

(1953, 3 Cir.) 206 F. 2d 842, 844-5 ; feta ease! Fuel Corp. v. Federal 
Power Commission (1953, 3 Cir.) 202 F. 2d 899. 


11 Federal Power Commission v. Metropolitan Edison Co. (1938) 304 US. 
375, 385; Atlantic Seaboard Corp. v. Federal Power Commisston (1953, 4 
Cir.) 201 F. 2d 568; United Gas Pipe Line Company v. Federal Power 
Commission (1953, 3 Cir.) 206 F. 2d 842, 845. 
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But an obligation that does not require anything to be 
done is surely not entitled to our review.””” 


‘Clearly Opinion and Order 295 did nothing to Petitioners; 
nor did it place Petitioners under an obligation to do any- 
thing. It did not purport to fix any liability or responsibility 
upon Petitioners; it did not finally determine Petitioners’ 
rights. There was no hearing upon evidence supported by 
findings within the doctrine of Metropolitan-Edison; nor is 
the order of that definitive character of finality within 
Algonquin, et al (F'N 10). 


_Memphis in answer to United’s motion to Respondent to 
dismiss admits that the motion to cancel and reject the 
filing was a “procedural step” (R. 2675). Petitioners con- 
cede that Docket G-9547 was still in course of hearing at 
the time the motions were filed (Br. 5). In fact, Docket 
G-9547 is not yet closed or decided. Obviously, then, Peti- 
tioners’ motions were procedural in character; the order 
of the Commission and Opinion 295 was likewise procedural 
and interlocutory. Petitioners’ position falls within the 
Court’s language in the Metropolitan Edison case that Sec- 
tion 19(b) of the Act is not to be “construed as authorizing 
a review of every order that the Commission may make, 
albeit of a merely procedural character”, and that “Such a 
construction, affording opportunity for constant delays in 
the course of the administrative proceeding for the purpose 
of reviewing mere procedural requirements or interlocutory 
directions, would do violence to the manifest purpose of 
the provision” (p. 383-4). 


33 California C25, 28 eer Com: os wot Aan v. Federal Power Commission (1954) 


99 App. D.C. 27. Fifth ro oe Uniied Gas Pipe 

C. Potser Commission (1953) 203 F. 2d 78, 79, 
t 1 r did petitioner to do or refrain from 
doing a fe any liability or r ility upon petitioner, or finally 
determine its rights or obligations. Under such circumstances, petitioner 
has not been aggrieved * * *.” 
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It is therefore respectfully submitted that Petitioners 
have no standing to maintain this petition for review; that 
they are not parties aggrieved within the purview of Sec- 
tion 19(b), and that Opinion and Order 295, being a pro- 
cedural order issued in the uncompleted stream of the 
administrative process is not that character of definitive 
and final order which this Court is empowered to review 
py Section 19(b). Accordingly, this appeal should be dis- 
missed. 

COUNTER-STATEMENT 


On October 26, 1955 (RB. 2379) the Commission in G-9547, 
issued an order suspending increased rates noticed by filing 
under Section 4(d) of the Act subject to review hearing 
thereon. 

The Commission on January 31, 1956 (R. 2473) granted 
Division’s petition to intervene (R. 2390), and City’s Notice 


of Intervention (R. 2395) over objection of United that 
they had no standing or capacity and could not be directly 
affected by any order to be issued (BR. 2400-01.)¥ 
Memphis alleged it purchased exclusively from Texas 
Gas and that Texas Gas was a customer of United (B. 2391). 
No other allegation of interest was made. In response to 
United’s Motion to Dismiss, Division alleged a “press re- 
lease” that Texas Gas had filed an application to pass on 
to its customers the Texas Gas proportion of increase, if 
any, which might be obtained by United (R. 2407-8). 
Hearings, begun on January 6, 1956, were not concluded 
at date of Opinion 295 (R. 2776). The case now waits on 
briefs. During the course of hearings and after the Su- 
preme Court decided Mobile (Feb. 27, 1956), 350 U.S. 332, 


13 Division and City filed separate petition and notice of intervention 


R. , 2395 are not separate or distinct entities, Division being 
CRF the Usnity Department of City (R. 2396) by which City, in its 
proprietary capacity distributes gas in Memphis, Tennessee. 
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Memphis, on March 28, 1956, moved to dismiss the increased 
rates filed at Docket G-9547 on the ground that Mobile 
prohibited the filing (R. 2516). United filed a motion to 
dismiss because Memphis was not a party to nor in privity 
with its Service Agreement with Texas Gas and was with- 
out capacity to maintain or urge such motion, and subject 
thereto answered the motion (R. 2575), pleading the Jan- 
guage of the Service Agreement constituted, and was in- 
tended to give, consent and agreement to future filings for 
change in rates with contractural right to the purchasing 
party to oppose and contest both by Sections 4(e) and 5(a) 
of the Act the justification for and entitlement to such 
increase. Memphis answered United’s motion to dismiss 
(R. 2674) and United replied (R. 2706). 

| Because Mississippi Valley is a direct customer of United, 
no objection was filed to its petition to intervene (R. 2427). 
Mississippi Valley, on March 22, 1956, moved to reject and 
cancel increased rates (R. 2485), alleging such direct pur- 
chase and also alleging that it purchased from Texas Gas 
and Southern Natural, and that they purchased from 
United. United moved to dismiss for want of capacity and 
standing in so far as the motion was directed to the Service 
Agreements covering the service rendered to Texas Gas 
and Southern Natural, and answered the motion as in its 
answer to Memphis (R. 2498). Texas Gas (BR. 2548, 2568), 
and Southern Natural (BR. 2536) filed answers to such mo- 
tions to dismiss which evidenced complete agreement be- 
tween United and Texas Gas and Southern Natural as to 
the meaning and purpose of the language of the Service 
Agreement and that it contemplated and provided for fu- 
ture filings for change of rates with right in Texas Gas and 
Southern Natural to contest and oppose propriety and 
justification of need for increase. 

| After oral argument, the Commission issued on October 
2, 1956 Opinion and Order 295 denying such motions 
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(B. 2776). Petitioners jointly petitioned for rehearing on 
October 26, 1956 (RB. 2796), which was denied by order 
issued November 23, 1956 (BR. 2811). This petition for 
review followed. 


STATUTES AND REGULATIONS INVOLVED 


Lodgment by Petitioners, as promised, of pamphlet copies 
of the Natural Gas Act and the Commission’s Regulations 
thereunder are sufficient. 


SUMMARY OF ARGUMENT 
This language in United’s Service Agreement: 


“All gas delivered hereunder shall be paid for by 
buyer under seller’s rate schedule (here appears ap- 
plicable filed rate schedule number), or any effective 
superseding rate schedule on file with the Federal 
Power Commission” 


constitutes agreement and consent to future filings for 
change in rates. 

This Court in The Cincinnati Gas ¢ Electric Co. v. Fed- 
eral Power Commission, No. 13515, not yet published, held 
almost identical language “expressly contemplates future 
filings” so there had been no unilateral change in rates 
fixed by contract —a situation “readily distinguishable” 
from Mobile, 350 U.S. 332, and Sierra Pacific, 350 U.S. 348. 
Such is the position of United, Texas Gas, and Southern 
Natural, as well as that of the Commission in Opinion 295. 

Mobile held that while the Act presumed capacity in the 
natural gas company to change contracts and rates, it did 
not define how change was effected. So the power to change 
was that possessed in the absence of the Act: to establish 
ex parte rates and change at will, or, if a contract, to change 
by mutual agreement. It is elemental that parties to a 
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contract may, by mutual agreement, change, modify, limit, 
extend, restrict, partially or wholly cancel or annul a con- 
tract obligation or right or a contract in its entirety. 
Contracting parties are competent to waive any right, 
obligation or duty owed by or to them. Acts, conduct and 
acquiescence may result in as binding obligation as execu- 
tion of a written instrument. Mobile leaves contracting 
parties wholly free to agree upon any mutually convenient 
or acceptable method to initiate and effectuate change, re- 
quiring only that notice thereof be given the Commission 
under Section 4(d) before any resulting change can become 
operative so that the Commission’s powers of review as 
authorized by Sections 4(e) and 5(a) may be utilized. 

Mobile applies only to a contract such as there involved, 
Le., where the purchaser obtained prior consent from seller 
to a firm price for a firm period without provision for 
change before executing a proposed contract between pur- 
chaser and its customer. None such is involved here. Mobile 
from United’s filing objected on grounds later sustained by 
the Courts. Mississippi Valley, intervening, raised no Mo- 
bile type objection, seeking participation on justifiableness 
of increased rates. This was consonant with similar conduct 
in prior proceedings, including an agreement upon settle- 
ment of one. Memphis is not a customer of United, but 
likewise agreed upon the same settlement. 

This Court in United Gas Pipe Line Company v. Federal 
Power Commission (1950, 86 App. D.C. 314, 181 F. 2d 796, 
cert. den. 340 U.S. 827) held Regulations in Part 154 were 
validly promulgated by Commission Order 144 pursuant 
to Sections 4(c) and 16 of the Act, whereby they have the 
force and effect of statutes, as though a part of the law 
itself. No attack is made here on such Regulations. These 
Regulations stipulate and direct in detail the form, scope, 
and content of the Service Agreements, tariffs, rate sched- 
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ules. The Service Agreements and the form and content 
of such rate schedules meet the requirement of these Regu- 
lations and have in prior proceedings been approved by the 
Commission. Examination of the Service Agreement in the 
light of such Regulations independently confirms the intent 
and meaning of the critical language as claimed by United, 
Texas Gas, and Southern Natural and as held in Cincinnati. 


The General Terms and Conditions are a part of the rate 
schedules and expressly adopt and import the form of Serv- 
ice Agreement. Acceptance and payment for service ren- 
dered thereunder raises an implied agreement based upon 
the form and content of the Service Agreement, and thus 
governs the converted contract of 1945 between United and 
Texas Gas. The mutual reciprocal rights resulting equate 
those created by the express language of the Service 
Agreement. 


The climate of circumstances and conditions surrounding 
the inception and execution of Service Agreements confirms 
the intent and meaning of Service Agreement language as 
constituting consent to future filings for change of rates. 
No rate schedule can be “effective” or “supersede” a pend- 
ing rate schedule, or constitute a “rate schedule” which is 
“on file” with the Commission so as to have status as the 
legal filed rate unless and until there is filed the Section 
4(d) notice to the Commission of a rate schedule different 
in form and content from the one then applicable and until 
the Commission, subject to its review powers, shall permit 
it to be filed and become effective. Such is what the Service 
Agreement language expressly contemplates and provides. 
The purchaser is thus free to object and seek Commission 
review under Section 4(e), or to file a complaint and seek 
review under Section 5(a). The Service Agreement defines 
the rights of the parties, but does not purport to enlarge 
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statutory duties or powers of the Commission which, Mobile 
holds, is fully empowered to review under Sections 4(e) 
and 5(a). 

The clear meaning of the Service Agreement leads to the 
inescapable conclusion that it constitutes mutual agreement 
and consent for future filings for change in rates precisely 
as this Court holds in Cincinnati. 


ARGUMENT 


The Natural Gas Act Does Not Place Any Restric- 
tion on a Natural Gas Company in Contracting 
With Its Customers for a Change in Rates, Leaving 
Them Free to Adopt Any Method Mutually Con- 


venient to Accomplish That Agreed. 


Petitioners, completely misunderstanding Mobile (1956, 
350 U.S. 332) say that right to change rates is a matter of 
statutory construction. In Mobile, United contended that 
the face of the Act, particularly Section 4, granted right and 
imposed duty to file change of rates, irrespective of con- 
tract, to meet the declared public policy of Sections 4(a) 
and (b) that rates should always be just and reasonable. 
That was the issue of statutory construction posed. The 
Court held the Act alone did not thus authorize so that a 
filing contrary to the contract there involved could not be 
made without consent of the other contracting party. As 
will be later shown, the Court did not suggest that the only 
permissible consent must be to specific rates. It said only 
that consent to change must appear im any way sanctioned 
by contract law. Consent to filing, existing here, is merely 
one of numerous ways under contract law. 

Assuming arguendo, that the Service Agreements here 
involved are subject to Mobile’s rule, they give and evidence 
that consent which Mobile held necessary to permit a filing 
under Section 4(d). The Commission thus was correct in 
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Opinion 295 in looking to the Service Agreements to deter- 
mine whether consent to change appeared.** 

The issue here, then, is the proper construction, meaning 
and intent of the Service Agreements involved, and whether 
thereby the contracting parties thereto have provided for 
and consented to future filings for change in rates.1* 


THIS COURT HAS ALREADY DECIDED THE 
QUESTION PRESENTED HERE. 


On June 3, 1957, in The Cincinnati Gas & Electric Com- 
pany, et al. v. Federal Power Commission, (No. 13515, yet 
unpublished), this Court decided the issue here involved 
adversely to Petitioners’ contentions. The provisions of 
the Service Agreement there were almost identical with 
those here.1® Said this Court: 


14 Petitioners emphasize the Commission’s use of the word “proposal.” They 
seek to impregnate “proposal” with connotation of intransigent refusal to 
submit to the holding of Mobile. This is not persuasive. What the Com- 
mission denominates a filing is of no moment; what counts is what it does 
and determines in exercising the power of review with which Mobile holds 
it is empowered by Sections 4 and 5 of the Act. Narrowly speaking the 
Commission in exercising review power is amply justified in calling a fili 
a “proposal.” Petitioners, however, by declaring (Br. 20) that a “new 
rate,” specifically agreed upon, “can be brought to the Commission for 
review under Section 4,” are inconsistent, for thereby they declare that 
an agreement to specific rates is itself merely a proposal. 


15 Petitioners, by their motions to reject invoked the jurisdiction of the Com- 
mission to construe the Service Agreements (R. 2489, 2518-2520); they 
now inconsistently suggest that such issues may not have been within its 
competence (Br. p. 30). As demonstrated, infra, the Service Agreements, 
being directed in scope, form and content by the valid Regulations of the 
Commission, their meaning and effect is properly a matter for Commission 
determination. The rationale applicable here is that of U. S. v. Western 
Pac. Ry. Co., et al., (1956) 352 U.S. 59. Where construction and interpre- 
tation have relevance to the discharge of regulatory authority, the admuinis- 
trative agency is the proper forum. Opinion 295 determined the effect of 
the Service Agreements, both in light of the Commission’s experience in 
administering the Act and the purport attributed to them by the signatory 
parties. This determination, finding record support, is conclusive. 


16 All Service Agreements here provide: : 
“All gas delivered hereunder shall be paid for by Buyer under 
Seller’s Rate Schedule (insert applicable Rate Schedu!s number), or 
any effective superseding rate schedule on file with the Federal Power 
Commission. This Agreement in all respects shall be subject to the 
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“The petitioners rely upon United Gas Pipe Line Co. 
v. Mobile Gas Service Corp., 350 U.S. 332 (1950), and 
Federal Power Comm’n v. Sierra Pacific Power Co., 
350 U.S. 348 (1956), which hold, respectively, that the 
Natural Gas Act and the Federal Power Act do not 
give natural gas companies and power companies the 
right by their own unilateral action to change rates 
established by contract. 


“These eases are readily distinguishable from this 
one, for here the service agreement expressly contem- 
plates future filings and there has been no unilateral 
change in rates fixed by contract” (p. 10-11, Slip 


Opinion). 
Such is United’s position here. Texas Gas and Southern 
Natural fully agree (R. 2548, 2568, 2536). 


MOBILE CONSTITUTES NO FOUNDATION 
ROCK TO PETITIONERS. 


Petitioners retain two fundamental misconceptions of 
Mobile disclosed in their motion. Though admitting Mobile 
holds that the Act contains no requirements or procedures 
for change in rates, they say the effect of the Service Agree- 


applicable provisions of such rate schedules and to the General Terms 
and Conditions attached thereto and filed with the Federal Power 
Commission which are by reference made a part hereof” (R. 2780). 
In Cincinnati, these provisions were in two sections reading as follows : 
“Section 2. Rate Schedules. Natural delivered hereunder shall 
be paid for under Rate Schedule CK-1 of Seller on file with the Federal 
Power Commission or an effective superseding Rate Schedules. 
“Section 3. General Terms and Conditions. This agreement in all 
res shall be subject to the applicable provisions of Rate Schedule 
-1 and of the pertinent General Terms and Conditions attached 
thereto filed with the Federal Power Commission which are by refer- 
ence made a part hereof.” (Printed at page (2) of Addenda to on 
Brief for Petitioners in Case 13515, this filed February 6, 1957.) 
Language above first quoted appears in all Service Agreements listed in the 
certified record, incl those of Mississippi Valley, Texas 
Southern Natural: (R. 556, 563, 569, 574, 581, 586, 647, 652, 659, 666, 673, 
710, 717, 724, 761, 768, 807, 814, 864, 871, 876, 883, 891, 962, 1314, 
1319, 1326, 1336, 1495, 1541, 1548, 1553, 1558, 1565, 1572, 1639, 1644, 1647, 
2234, 1 225 2279 


1650, 1657, 1823, 1886, 2227, , , » 2260, , , 
2286, 2296, 2306, 2313, 2319, 2325, 2332, 2339, 2346, 2351, 2358, 2365, 2372.) 


’ 
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ments must be determined by construction of the Act 
because the Service Agreements provide for change in ac- 
cordance with the requirements of the Act. Putting it an- 
other way, Petitioners say that non-existent requirements 
of the Act must be construed to determine the meaning 
of the Service Agreements. Secondly, they assume the 
Service Agreements equate the contract in Mobile and by. 
thus begging the question declare Mobile rules the Service 
Agreements. 


A. The Meaning and Intent of the Service Agree- 
ment Controls. 


Mobile makes plain that “anlawfulness” of the filing there 
involved was not decreed by the Act but arose from con- 
tract law, which prohibited a change in a contract in the 
absence of provision for change save by mutual agreement 


of the parties. Provision for change here appears in the 
Service Agreements. 

When there is drawn together what the Court had to say 
on the question of change, Petitioners’ position is dis- 
closed to have no force. Between pages 339 and 343 the 
Court had this to say: 


Section 4(d) “does not purport to say what is effec- 
tive to change a contract, * * * it does not say under 
what circumstances a change can be made. Absent the 
Act, a unilateral announcement of a change to a con- 
tract would of course be a nullity, * * * (p. 339), 
* * * change is effected, if at all, not by an order of the 
Commission but solely by virtue of the natural gas 
company’s own action (p. 342). * * * In short, the 
Act provides no ‘procedure’ either for making or 
changing rates; * * * The initial rate-making and rate- 
changing powers of natural gas companies remain un- 
defined and unaffected by the Act” (p. 343). (Italies by 
the Court.) 
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“Admittedly the Act presumes a capacity in natural 
gas companies to make rates and contracts and to 
change them from time to time, but nowhere in the 
Act is either power defined. The obvious implication 
is that, except as specifically limited by the Act, the 
rate-making powers of natural gas companies were to 
be no different from those they would possess in the 
absence of the Act: to establish ex parte, and change 
at will, the rates offered to prospective customers; or 
to fix by contract, and change only by mutual agree- 
ment, the rate agreed upon with a particular custom- 
er. * * * Section 4(d) means simply that no change — 
neither a unilateral change to an ex parte rate nor an 
agreed upon change to a contract — can be made by a 
natural gas company without the proper notice to the 
Commission” (p. 343). (Italics by the Court.) 


If the Act does not say what is effective to change a con- 
tract, if it provides no procedure for changing rates, then 


the Act places no limitation or restriction on what the 
natural gas company does to effect a change in contract or 
rate, for the change is effective solely by the natural gas 
company’s action. This must be true, for the rate changing 
powers of natural gas companies are unaffected by the Act. 
Since the Act presumes capacity in the natural gas com- 
pany to change contracts and rates, and since those powers 
are unaffected by the Act, they must and can only be those 
powers possessed at the Iaw absent the Act. It is, of course, 
elemental that the parties to a contract may by mutual 
agreement change, modify, limit, extend, partially or 
wholly cancel and annul a contract obligation or right, or 
the contract in its entirety.’7 Parties to a contract are 
competent to waive any right, obligation, or duty owed by 
or to them. 


xe Durasteel Company v. Great Lakes Steel Co. (1953, 8 ree 
Schmitt v. Fee | Diamond C. (7th Cir. ee 1 

| =e eek nee . 2d 906 : 
poeyek ) 266 cases cited ; Banks 
| Associated I ae Ceepnan (5th ve. a4) 1 161 F. 2d 305. 
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In other words, the Court in Mobile declares that where 
rates are provided in a contract those rates may be changed 
by any method which the law of contracts recognizes as 
effective to change, amend, or modify a contract. It no- 
where suggests, as Petitioners contend, that the only per- 
missible form of change is that narrow form of agreement 
upon a specific rate. Such could be done; it is not required 
as the only method of accomplishment. 

If Mobile is applicable to the Service Agreements as Pe- 
titioners claim, the terms of the Service Agreements, not 
the Act, govern the change of rate. If the Act presumes 
capacity to change but silence of the Act to define mode of 
change leaves power to effectuate change unaffected, it 
follows that the Commission review which Sections 4(e) 
and 5(a) empower must include review of such change. 

Since change, as Mobile signifies, is achieved solely pur- 
suant to principles of contract law, it further follows that 
the parties are fully competent to contract for change by 
proposal subject to such Commission review. Mobile does 
not read that the Commission has no power to entertain 
proposals made per agreement for proposals to effectuate 
a change; it declares only that the Act did not empower 
and direct the natural gas company to propose a change 
against the prohibition of a contract where the other party 
was objecting to change and refusing to consent. There 
being no provisions in the Act governing change, there can 
be no statutory construction, for there is no statute. Mobile 
places no impediment to an agreement on a procedure which 
the parties also thought to be stipulated by the Act; it only 
declares such procedure is not required by warrant of the 
Act alone. Enlargement of statutory jurisdiction is not 
attempted or effected by respecting a contract the parties 
are competent to make. It follows that Mobile puts no limit 
upon the freedom of the parties to agree, it merely requires 
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that notice of such agreement must be filed under Sectioz 
4(d) before it can become operative. There being no provi- 
sions in the Act governing change, no statutory construc- 
tion is required, for there is no statute to construe. Thus 
the Act interposes no obstacle to any agreement by the 
parties defining, as between them, the initiation and ac- 
complishment of that which it presumes but which it leaves 
“ondefined and unaffected”. The agreement and its con- 
struction is the touchstone. Consent to and provision for 
fatare filings indisputably appear from the language of the 
Service Agreements. 

Under the foregoing it is clear, as this Court holds in 
Cincinnati that the Service Agreement “expressly contem- 
plates future filings” so that “there has been no unilateral 
change in rates fixed by contract” (Slip Opinion p. 11). It fi 
is equally clear that Mississippi Valley as to its own Service 
Agreement, even if it possessed Mobile’s right to obje¢t, 
waived it in its petition to intervene at Docket G-9547 by 
not objecting but acquiescing in the filing and participating 
in the hearing which admitted United’s right to file. Mem- 
phis, of course, remains an interloper undertaking to 
meddle in an agreement to which it is not a party and with 
which it is not in privity. 


B. Mobile Applies only to the Type of Contract 
there Involwed. 


_ Both the Supreme Court and the Third Cireuit (215 F. 
2d 883) in Mobile emphasize that the Mobile-Ideal contract 
was not made and not consummated until Mobile first ob- 
tained consent from United to a price which made the 
arrangement possible (3 Cir: p. 884; S. Ct. p. 336). Thus 
there was a common law contract in which the parties 
without constraint or restraint bargained and negotiated 
an agreement thereafter submitted to and accepted by reg- 
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ulatory authority. The Third Circuit, pointing to such 
negotiations, referred to the Mobile contract as an “ac- 
cepted contract” on which Mobile “made approved commit- 
ments” (p. 886). The term was for ten years and contained 
no provisions for change. Mobile, from inception of filing 
with the Commission, objected on the grounds sustained 
by the Courts. On the other hand, here Mississippi Valley 
has a Service Agreement drawn under the requirements of 
the Commission’s Regulations promulgated in Docket R-107, 
which expressly contemplates and provides for change in 
rates. Here, unlike Mobile, Mississippi Valley intervened, 
raising no Mobile type objection, but seeking participation 
only upon the issue as to whether the proposed rates were 
justifiable. This admitted lawfulness and propriety of the 
filing. Hereafter, we shall show this was part of a similar 
pattern of conduct of consent and approval. 

The holding of the Supreme Court that a Mobile type 
common law contract rate for a fixed time with no provision. 
for change could not be changed unilaterally does not forbid 
a superseding change in a tariff rate expressly contemplated 
upon a filing with the Commission. In Mobile, the contract 
for firm rates for the full contract term with no provision 
for change cut off access to the Commission. The natural 
gas company was unable to file the notice of change to the 
Commission under Section 4(d). Equally, the purchaser 
was prevented from filing a complaint under Section 5(a), 
otherwise, mutuality of contract would have been destroyed 
and contract obligation would have been unilateral to the 
natural gas company. Here there is a Service Agreement 
for a stated time, but which provides for change in rates 
for which both seller and purchaser are expressly given 
resort to the Commission. The Service Agreement creates 
mutual rights, mutual access to a filing with the Commis- 
sion, and thus exercise thereof is not and cannot be 
“onilateral”. 
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Construing the Service Agreements in the Light 
and Intent of Commission Regulations Produces 
the Same Result Adjudicated by Cincinnati. 


| Consideration of the question posed from an independent 
approach produces the same result. By Order 144, the 
Commission promulgated Regulations in Part 154 requiring 
conversion of rate schedules filed in contract form to tariff 
form, and stipulating in detail the content and scope of 
provisions authorized to be contained in the required tariff. 
This Court held such Regulations validly promulgated by 
authority under Sections 4(¢c) and 16 of the Act.1* Thus 
such Regulations have the force and effect of statutes as 
though a part of the law itself.2° No attack is made here on 
such Regulations. 

The Regulations in Part 154 present a comprehensive 
scheme two-fold in character: On the one hand are sections 
defining the form, scope and content of a Service Agreement 
which governs the term and agreement for services under 
the Tariff, including a contract originally filed as a rate 
schedule but retained im directed part as an executed Serv- 
ice Agreement (See Sections 154.12; 154.13; 154.82; 154.85). 
On the other hand, the Tariff (154.14) is a compilation of 
effective rate schedules defined (154.11) as a statement of 
rate and charge for a particular sale, etc. Effective Tariff 
is that filed as required by Part 154 and permitted to become 


| 18 eee Gas Pipe Line Company v. Federal Power Commission (1950) 86 
App. D.C. 314, 181 F. 2d 796; cert. den. 340 U.S. 827. 


19 Atchison, Topeka & Santa Fe Railway Co. v. Scarlett (1937) 300 U.S. 
| 471, 474; United See Shaughnessy (1954) 347 U.S. 260, 265; Columbia 


Broadcast ror em V. ae “as (1942) 316 U.S. 407, 417: Archambault v. 
S. (10 Cir., 1955) 224 ; Hill v. F.T.C. (5 Gir. eee 124 F. 
oa 104, 106; Mallory Coal co v. Coal Commission (1938) 99 F. 2d 399, 69 
App. D.C. 166: Sheridan-W yoming Coal Co. v. Krug 1949) 172 F. 2d 
282, 84 App. D. Cc. 288, reversed on ae. grounds, 338 U.S. 621; McKay v. 
Wahlenmater (1955) 226 F. 2d 35, 43, 96 App. D.C. 313; Red River Broad- 
Soran v. F.C.C. (1938) 69 App. D.C. 1, 98 F. 2d’ 282, cert. den. 305 
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effective. Charge and collection in accordance with such 
filed rates is obligatory (154.21). The form and composition 
of Tariffs are strictly stipulated (Sections 154.31 through 
154.41). This includes provisions for revised or supersed- 
ing sheets (154.33 (d) (2) (i)). 

Concurrent with and as a part of the restatement of 
conversion the natural gas company was authorized (Sec- 
tion 154.84) to propose changes in rates, charges, classifica- 
tions, services, practices, in accordance with the provisions 
of 154.63. This is squarely within the letter and spirit of 
the subsequent holding in Mobile that “Admittedly the Act 
presumes a capacity in natural gas companies to make rates 
and contracts and to change them from time to time * * * ” 
(p. 343). The tariff is also required to contain General 
Terms and Conditions and Form of Service Agreement 
which provide, as the Regulations contemplated, for super- 
session by subsequent filing (Conversion Tariff: R. 370-418; 
First Revised Volume No. 1: 472-521).2° United could 
render services only under such Tariff, including the Gen- 
eral Terms and Conditions and Form of Service Agree- 
ment, all of which by reference were part of the rate sched- 
ules applicable to Mississippi Valley, Texas Gas and 
Southern Natural. Wholly aside from the Service Agree- 
ments actually executed by Mississippi Valley, Texas Gas, 
and Southern Natural, when they each accepted and paid 


20 Bee) Sa Revised Volume of United’s Tariff was pecpared and filed pur- 
the direction of the Commission in Opinion and Order 277 issued 

November rs 1954 (See p. 77, et seq., Joint "Appendix No. 55603, this Court). 
Opinion 277 was issued in consol: lidated dockets, including Docket G-1142, 


rate structure initiated sua sponte the 


Southern 

though Mobile was then 

for by Mississippi Valley 
oo Volume until the notice 
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for services under applicable Rate Schedules which in- 
tegrally adopted the General Terms and Conditions con- 
taining the Service Agreement Form with the identical 
language contained in the Service Agreements actually. 
executed, each became bound and under elemental principles 
impliedly promised to abide thereby. The express language 
thus contemplating future filing and consent thereto being 
by adoption a part of each applicable rate schedule consti- 
tutes additional ground of consent on the part of Petitioner 
Mississippi Valley that change could be initiated and filed, 
as here done. 


Petitioners are thus mistaken in the position they take 
relative to the converted contract originally had between 
United and Texas Gas (Petitioners’ brief, FN 5, p. 6). 
The Commission correctly understood the situation result- 
ing, as Opinion 295 shows (R. 2782-3). 


As to such contract, when the Conversion Tariff was filed 
and the Statement pursuant to Section 154.85 was filed, 
there was retained by compulsion of the Regulations as an 
executed Service Agreement only those portions of the 
original contract, which equated the directed content of a 
Service Agreement (Section 154.40). The unilateral filing 
of the Conversion Tariff to meet the command of the Regu- 
lations made the Converted Tariff and Successor Tariff 
rates ex parte rates. The acquiescence and acceptance fol- 
lowed by payment based thereon as noted by the Commis- 
sion rendered such ex parte rates subject to change as 
defined by the Supreme Court in Mobile. The importation 
of the Service Agreement language into the rate schedule, 
which became an integral part of the acceptance and pay- 
ment for such service, vested Texas Gas with all of the 
rights and privileges which it had from the express execu- 
tion of the Service Agreement otherwise governing service 
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from United to Texas Gas. The construction of the Service 
Agreement language by Texas Gas being that of United 
(R. 2548, 2568) is conclusive upon Petitioners, strangers 
to both the express and implied agreements between United 
and Texas Gas for service. 

Analysis of the Part 154 Regulations shows an apparent 
Commission intent that the Service Agreement or a con- 
tract retained as an executed Service Agreement might 
remain without change over a long period of time, whereas 
the rate schedules governed by the General Terms and 
Conditions were deliberately flexible and subject to super- 
session by revised sheets to permit efficiency of regulation. 
in the public interest commanded by the Act. The Com- 
mission’s clear exposition of its purpose and reasoning in 
adopting Order 144 is most persuasive: 


“In issuing Order No. 144 in Docket No. R-107 on 
October 30, 1948, we required all natural-gas companies 


to convert their contracts filed as rate schedules into 
tariff form. We recognized that prior to the passage 
of the Natural Gas Act natural-gas companies had no 
rate schedules generally applicable to stated classes 
of service. The prevailing practice was to sell natural 
gas under individual contracts arrived at after exten- 
sive negotiations between the parties. These contracts 
varied greatly in form and content but to expedite 
the establishment of legal rates at the inception of 
regulation under the Natural Gas Act we permitted 
natural-gas companies to file their contracts as rate 
schedules. Amendments to the rate contracts filed as 
supplements to the rate schedules complicated matters 
further. 


“Prior to World War II we undertook to revise this 
cumbersome method of filing which resulted not only 
in administrative inefficiency but also in possible dis- 
crimination among customers. However, before we 
could institute a uniform procedure, the war and con- 
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sequent lack of manpower intervened. Later, through 
informal cooperation between many natural-gas com- 
panies and the Commission’s Staff, whereby the natur- 
al-gas companies converted from contract to tariff 
rates, the efficacy of the tariff procedure was proven. 
Therefore, we issued our Order No. 144 revising our 
General Rules and Regulations to require the filing of 
tariffs in place of the myriad of contracts on file as rate 
schedules. 


“An FPC gas tariff filed in pursuance to Order No. 
144 contains in one volume all information pertinent 
to jurisdictional service rendered by the natural-gas 
company. First, there are set forth the rate schedules 
for all classes of service (an index of purchasers iden- 
tifying the rate schedules under which each buys gas is 
contained at the end of the volume). Following the 
rate schedules are the General Terms and Conditions 
which make uniform for all service rendered by the 
natural-gas company such provisions as the definition 
of terms, the quality and measurement of gas to be de- 
livered, billing, payments, and delivery pressures. Also 
included within the tariff is the form service agreement 
to be executed by the natural-gas company and the 
purchasing companies. With such a tariff, all condi- 
tions of service, including the rates, can be readily 
ascertained for all purchasers from one natural-gas 
company. 


“Absent the execution of the form service agreement 
by the natural-gas company and a purchaser, Section 
154.85 of the Commission’s Regulations, made effective 
through Order No. 144, provides that ‘each contract, 
which is now filed as an effective rate schedule, may be 
continued in effect and shall be considered as an exe- 
cuted service agreement to the extent that the provi- 
sions thereof are not superseded by or in conflict with 
other applicable provisions of the rate schedules and 
general terms and conditions of the tariff, until such 
contract expires by its presently provided terms or is 
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replaced by an executed service agreement in a form 
contained in the tariff’.”*2 


Thus it is submitted that the Service Agreement when 
tested in the light of the Regulations independently confirms 
the holding of this Court in Cincinnati that such language 
expressly contemplated the change by future filings which 
the particular contract in Mobile denied. 


The Climate of Circumstances and Conditions Sur- 
rounding the Inception and Execution of the Serv- 
ice Agreements Independently Confirm the Intent 
of the Parties that Such Language Provides Con- 


sent for Change. 


While it is true that a written agreement cannot be varied 
by the circumstances out of which it grew and which sur- 
rounded its adoption, yet a reference to the actual condi- 
tions of things at the time, places the court in the situation 
as it appeared to the parties and makes it possible more 
accurately to comprehend the meaning of the words used 
and the effect to be given to them.”” This rule is applicable 
here. 

In its answers to Petitioners’ Motions to Dismiss, United 
pled at length facts and circumstances surrounding the 
filing of its Conversion Tariff, which first contained the 
form of Service Agreement involved and traced the ac- 
quiescence, without objection, of its customer Mississippi 


21 Opinion 294, issued October 2, 1956, in Docket G-1142, et al., In re: United 
Gas Pipe Line Company, 15 PUR sd, 216, at 218-9. 


a 


0 
den. (1 046) 326 US. 
Dutcher (1877) 95 US. 269, 27 
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Valley through that and subsequent rate filings under the 
language of the Service Agreement here involved.”* It also 
traced the record of practical construction, agreement, and 
acquiescence on the part of Mississippi Valley, Texas Gas 
and Southern Natural (See R. 2588-95; 2504-2509 ; 2712-17; 
2693-4). Briefly summarized, this showed that prior to and 
at the time United filed its Conversion Tariff in 1952 the 
belief was universal that Section 4(d) of the Act granted 
authority and imposed the duty on the natural gas company 
to make filings whenever necessary to maintain just and 
reasonable rates to meet the public policy declared by Sec- 
tions 4(a) and (b). Further, that a contract filed as a rate 
schedule did not prevent or inhibit a filing of different rates 
to meet the ever continuing duty of just and reasonable. 
These were the contentions which United later made in 


| 23 Before the Commission, Mississippi Valley (R. 2608) sought to exploit 
certain language which United originally included in the eral Terms 
| and Conditions of its Conversion Tariff, but which the Commission rejected 
| on the ground that it would permit an automatic increase and change in 
rate in violation of its rules and without notice to it. i 
ion 154.38(d) (3) of the Regulations governing composition of 
rate schedules prohibited specified clauses which might result in automatic- 
ally adjusting or changing rates. The second proviso of the rule confirms 
this intent by requiring the filing and notice which the Commission (before 
Mobile) considered Section 4(d) made mandatory. Commission action, 
thus, was meant to insure its right of suspension, review, etc., permitted 
by Section 4(e). 

The first two sentences of the deleted language dealt not with agree- 
ment for change of rates; but with the grounds justifying adjustment or 
change which the Commission obviously construed as calling for or per- 
mitting an automatic adjustment or change prohibited by Section 154.38(d) 
(3). It apparently thought the last sentence related only to power to col- 
lect, not compliance with what it then believed was the “filed rate procedure” 
of Section 4. United, realizing the Commission’s position, gave assurance 
it had incorporated the language believing “that the provision did not 
‘purport to effect a modification or change’ or ‘purport to effect the sub- 
stitution’ of any other rate or charge.” Since the Commission felt such 
language would permit what Section 154.38(d) (3) prohibited, United re- 
spected the Commission’s view and struck the language, both in the eral 
Terms and Conditions and in the Service Agreements. This met the re- 
quirements of the body of the rule as well as that of the last proviso. There 
is left the language of the Service Agreement containing mutual agreement 
for change which met the permission of the first proviso of such Regula- 
tion. 

Opinion 295 must have agreed with United’s position. Petitioners 
reserved no exception or ground in the tion for rehearing. The prior 
acquiescence and conduct of Mississippi Valley belies its belated contention 
on the deleted language. 
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Mobile and in Tyler Gas (217 F. 2d 73, no certiorari). Pe- 
titioners agree (R. 13-4, 31-2; Br. 12, 18, 24, 27). 

Further, that in the summer of 1954, there were pending 
before the Commission four filings by United applicable to 
various classes of customers, and there was also pending 
Docket G-1142, an investigation which the Commission 
itself had instituted in 1948 pursuant to Section 5(a) of 
United’s entire rate structure. One of these proceedings, 
Docket G-2019, was not only the proceeding in which the 
Conversion Tariff was filed, but also contained increase in 
rates to certain classes of customers as permitted by Sec- 
tion 154.84. These changes which the Regulations author- 
ized United might “propose” met the specifications of Sec- 
tion 154.63. The record shows that no objection to the 
Conversion Tariff was made by Petitioners.** It further 
shows that United’s customers, including Mississippi Val- 
ley, (until the filing of the instant motion by Mississippi 
Valley) generally accepted and acquiesced in the intent 
and meaning of the language in the Service Agreement, 
that is, it was a contract between the parties consenting 
to change in rates to be initiated by a filing by United with 
mutual and reciprocal right in the customers such as Mis- 
sissippi Valley to oppose and object in a review if the Com- 
mission ordered one under Section 4(e), or to file a com- 
plaint under Section 5(a) for review by the Commission. 
Mississippi Valley so acted in the five cases above described, 
and joined in approval and acceptance of the Section 5(a) 
rates suggested by the Commission Staff at Docket G-1142 
which agreed result was approved in Commission Opinion 
277. 

24 In fact no objection was made by any customer of United except Tyler Gas 
Service Company, which filed a written protest which was aS by the 
Commission’s order at G-2019 and Tyler Gas did not appeal. 

Court in litigation between United and Tyler Se a oct order pees 
ting the Conversion Tariff to be filed — res judicata 

and replacement of the contract. (See R. p. 125-6, 131 Sola Appendix in 
Case 13623, this Court.) The Fifth Circuit. affirmed, 217 


after Tyler Gas, like all other customers of United, wal we nab Soenies for 
service under the Conversion Tariff. 
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| By failing to deny (BR. 2602, 2406, 2412) United’s sworn 
pleading of acquiescence and agreement (R. 2511), sum- 
marized above, Petitioners confess and admit the same. 
While Petitioners’ answers (R. 2602, 2406, 2412) and argu- 
ment to the Commission (R. 13-4, 31-2) expressly admit the 
background, meaning and understanding pled by United, 
their position apparently was that Mobile’s rule was not 
only superior but exculpated acquiescence and agreement. 
But this Court has said that even though a rate change 
were ineffective because within the inhibition of Mobile, 
nevertheless absence of opposition followed by acquiescence 
bound one in Petitioners’ (particularly Mississippi Valley) 
shoes to such rate change. Portsmouth Gas Company v. 
Federal Power Commission, et al., No. 13,528, decided by 
this Court June 25, 1957, yet unpublished. So is Mississippi 
Valley bound here. Texas Gas and Southern Natural, by 
agreeing with United on the meaning and effect of the 


Service Agreement language, declare acquiescence. 


_As Petitioners, however, view Mobile, it would not only 
cut off the natural gas company from access to the Com- 
mission by a notice of filing under Section 4(d); it would 
equally cut off the purchaser from access under 5(a), for 
if the Act is silent, as Mobile holds, and if the matter of 
change is governed by contract, then consent of the natural 
gas company would be as effectively required by the pur- 
chaser as prerequisite to a complaint under Section 5(a) 
as the reciprocal consent is from the natural gas company 
for a future filing. Any other interpretation would result 
in destruction of mutuality of the contract. In evidencing 
its agreement as to the intent and meaning of the Service 
Agreement, Texas Gas adopted from United’s answer the 
following: 


“It was and is the intent and meaning of such lan- 
guage, and was so understood by the parties, that such 
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provisions contemplated freedom and right by United 
as Seller to file with the Federal Power Commission, 
pursuant to Section 4(d) of the Act, notice of change in 
rates where change was reasonably required to make 
rates just and reasonable and preserve fully the proper 
performance of its duties and service as a natural gas 
company under the Act, with consequent freedom and 
right in Mississippi Valley, Texas Gas, Southern Nat- 
ural and all others similarly situated to oppose and 
contest both the propriety and lawfulness of the noticed 
change in rates. Such language likewise gives the 
Purchaser free access to the Commission to seek a 
change in tariff rates claimed to be unjust or unreason- 
able with the result that a change would supersede 
when made effective pursuant to Commission order. 
Thus, there was mutual understanding and agreement 
that effective rates in a pending tariff were subject to 
notice of change filed with the Commission or to review 
upon complaint filed with the Commission followed by 





full right to oppose and contest such change or review 
with the effective tariff rates superseded by such 
change in tariff rates as became effective pursuant to 
Commission review and determination of the contest, 
if any, of the propriety and lawfulness of the noticed 
change or of the complaint filed against pending tariff 
rates” (R. 2569, 2549). 


Southern Natural’s statement of agreement is as follows: 


“As Southern construes its service agreements 
with United, United reserves and Southern grants to 
United the right to file with the Commission under the 
provisions of Section 4(d) changes in the rate schedules 
under which Southern purchases natural gas, subject, 
of course, to Southern’s right to oppose any such 
changed rates in a proceeding before the Commission 
in respect thereto initiated under Sections 4(e) or 5(a) 
of the Act. Such was Southern’s intention when it 
executed said service agreements” (R. 2538). 
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Thus it appears that there is full agreement between 
United, Texas Gas, and Southern Natural as to the meaning 
and intent of the language in Service Agreements as evi- 
dencing and providing for consent to change. This fully 
meets the essentials outlined by the Supreme Court in 
Mobile. (See p. 15-16 infra). 

It also appears that Mississippi Valley so construed and 
understood the agreement until the inception of the present 
controversy. It is submitted that the practical interpreta- 
tion and acquiescence of Mississippi Valley during the 
period between the filing of the Conversion Tariff and the 
filing of the instant motion, when the views of Mississippi 
Valley and United were in harmony as to meaning of the 
Service Agreement, is more reliable than its present con- 
tentions which have persuaded it to resort to the courts. It 
seems fairly obvious that parties to agreements during the 
period of performance of an agreement do that which under 
its terms they understand and intend the agreement to be 
and to mean. It is but natural that each party is quick to 
protect his own interest, and to insist on his rights and that 
thus whatever is done during a time of performance is that 
which in sincerity and good faith the parties believe and 
intend the meaning to be. 

_ Thus the context and atmosphere surrounding the parties 
at and before the filing of the Conversion Tariff to and 
including the filing of the instant motion indicates that the 
parties were making, and intended to make, an agreement 
recognizing the ability of the natural gas company to make 
a change. Between them they contracted the change to be 
a proposed change, for the purchaser reserved the right to 
object and oppose while recognizing the right of the natural 
gas company to claim. Obviously such an agreement makes 
sense, for it gives the natural gas company the contractual 
right to justify, and preserves in the purchaser the comple- 
mental, self-protecting right to oppose so that the exercise 
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by the Commission of its review powers would offer as- 
surance of that restraint which the parties think and con- 
tend the Act directed the Commission to exercise. 

This is not an attempt to legislate or amend by contract 
the Act to enlarge the jurisdiction of the Commission. No 
such contention has ever remotely been suggested. This was 
an agreement between the parties evidencing a permitted 
act within their understanding of the purposes of the Act. 
Mobile, as demonstrated, did not restrict or destroy this 
free right of contract. It held only that such did not neces- 
sarily follow by warrant of the Act alone. 

But Petitioners seek escape by arguing (Br. 28-30) that 
the Service Agreements are silent as to how change is affect- 
ed. We have demonstrated the meaning, and have shown 
the illumination imported by the climate of circumstances 
and the situation surrounding the parties at the inception 
and execution of the Service Agreements. 

But the language itself refutes Petitioners’ position. 
“Effective,” “superseding,” “rate schedule” and “on file” 
furnish the keys. No rate schedule can be “effective,” or 
“supersede” another, nor meet the sine qua non of “on 
file” or legal rate status with the Commission: until it is 
lodged and filed under Section 4(d) to give the Commission 
notice thereof, which Mobile stipulated followed such filing; 
and unless and until the Commission permits it to be filed 
and become effective subject to its review under Sections 
4(e) or 5(a). Thus to be “effective,” to “supersede,” and to 
be “on file,” the “rate schedule” must first be filed and run 
the gauntlet of survival from Commission review. How 
then can it be denied that consent to future filings and 
change clearly and conclusively appears from the language 
of the Service Agreement? Clearly the language is affirma- 
tive and explicit, not silent, as to how change and future 
filing is effected. Petitioners’ brief in its attempts to 
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destroy the stipulated method of effectuation refutes any 
silence or misunderstanding of what the language permits. 


CONCLUSION 


It is thus respectfully submitted that the language of the 
Service Agreement contemplating change explicitly and 
implicitly meets those principles set out in Mobile and 
quoted at page 15-16 herein, whereby the judgment and deci- 
sion of the Commission in Opinion and Order 295 was cor- 
rect, so that its order should be in all things affirmed and the 
petition of Petitioners in all things denied, and it is so re- 
spectfully prayed. 


Respectfully submitted, 
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On Petition to Review Orders of the Federal Power Commission 


REPLY BRIEF FOR PETITIONERS 


An extensive reply to the briefs of the Federal Power 
Commission (Commission) and of the Intervenors is not 
required. The bulk of the arguments they have advanced 
have been met in Petitioners’ main brief. It is desirable, 
however, to highlight the continued failure of the Com- 
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mission and Intervenors to appreciate and give effect to 
the scope and meaning of the ruling of the Supreme Court 
in the Mobile case (United Gas Pipe Line Company v. 
Mobile Gas Service Corporation, 350 U.S. 332). Addi- 
tionally, Petitioners will take up and dispose of the 
contentions of the Commission and United Gas Pipe Line 
Company (United) that the Commission’s order issued 
October 2, 1956 is at this time a non-reviewable inter- 
locutory order, and of the contentions of United that 
Petitioners have no standing to maintain this review and 
are not aggrieved by the October 2, 1956 order. 


THE COMMISSION AND INTERVENORS CONTINUE TO 
FAIL TO APPRECIATE AND GIVE EFFECT TO THE 
DISTINCTION BETWEEN AN AGREED-UPON RATE 
AND AN AGREEMENT ON A METHOD OR PROCE- 
DURE FOR CHANGING RATES 


The Former May be Filed Under Section 4(d) of the 
Natural Gas Act, the Latter May Not 


In the 128 pages of four briefs filed by the Commission 
and Intervenors they fail to distinguish between an agree- 
ment on a method or procedure. for changing contract 
rates (i.e.—agreement on a rate-changing procedure) and 
mutual agreement on a new rate in substitution for a pre- 
existing contract rate. Yet the distinction is a crucial one 
under the Mobile case and in the disposition of the issues 
presented on this review, for under the Mobile case 
(United Gas Pipe Line Company v. Mobile Gas Service 
Corporation, 350 US. 332) each has a radically different 
status under the Natural Gas Act (Act). 

A filing made pursuant to and even in accordance with 
the method or procedure agreed to may not be made under 
Section 4(d) of the Act, because such a filing is only a pro- 
posal and that section does not provide ‘‘for the filing of 
“proposals’ ’”’. Mobile case, 350 U.S. 332, 342. Only notice 
of ‘‘an agreed-upon change to a contract’? may be filed 
under Section 4(d). Mobile case, 350 U.S. 332, 343. 
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In this case, assuming the ‘‘effective superseding rate 
schedules’? provision’ appearing in the contracts repre- 
sents agreement on a rate-change method or procedure, 
with which interpretation of the provision Petitioners do 
not agree (Main Br., pp. 28-30),? the agreement between 
the parties is not an agreement on the new rate tendered 
to the Commission for filing by United, on September 30, 
1955, but is only an agreement on a rate-changing pro- 
cedure. Obviously, then, what United filed was not notice 
of an agreed-upon rate, but only a proposal for a change 
in rates—the very thing the Supreme Court held may not 
be filed under Section 4(d) of the Act because the Act 
does not provide for the filing of proposals, and no agree- 
ment of the parties on procedure can supply what the Act 
omits to authorize. Mobile case, 350 U.S. 332, 342. 

That United filed only a proposal was recognized by the 
Commission and the Intervenors (Pets. Main Br., pp. 7-9, 
14-16), and Petitioners’ description of the September 30, 
1955 filing by United as a proposal is correct notwithstand- 
ing the belated objections to that description made for the 
first time in their briefs by the Commission, Texas Gas 


1 Petitioners use this shorthand phrase to describe the provision appearing 
in all but two of the service agreements. In full the provision is: ‘All 
gas delivered hereunder shall be paid for by Buyer under Seller’s rate 
schedules (here is inserted the rate schedule designation), or any effective 
superseding rate schedules on file with the Federal Power Commission’’. In 
two of the agreements this provision does not appear and Petitioners have 
shown in their main brief (pp. 25-26) that even on the Commission’s erron- 
eous view of the holding in the Mobdile case the Commission erred in failing 
to deny the motions to reject the proposal to increase rates in these two 
contracts. In pages 9 to 13, infra, of this reply brief we take up the re- 
sponses of the Commission and Intervenors to this point. 


2 Petitioners have shown in their main brief (pp. 28-30) that the pro- 
vision is no more than an agreement to pay whatever rate is legally effective 
as required by the Act and is not an agreement that United may file pro- 
posed rate changes under Section 4 of the Act. 
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Transmission Corporation (Texas Gas) and Southern 
Natural Gas Company (Southern Natural).* 

United makes no bones about it. United asserts that the 
‘“‘effective superseding rate schedules’? provision ‘“‘was 
intended to give, consent and agreement to future filings 
for change in rates with contractual right to the pur- 
chasing party to oppose and contest both by Sections 4(e) 
and 5(a) of the Act the justification for and entitlement 
to such increase’* (United Br., p. 8), but erroneously 
insists that ‘“‘Mobile does not read that the Commission 
has no power to entertain proposals made per agreement 
for proposals to effectuate a change’’ (United Br., p. 17). 
This construction is the fundamental error of the Commis- 
sion and Intervenors in this case. 

Reliance by Texas Gas and United on the Commission’s 
regulations for the filing of rate schedules® (Regulations 
Under the Natural Gas Act, Part 154, 18 CFR 154) does 
not aid them. The regulations only confirm the accuracy 
of the description of United’s filing as a proposal for a 
change in rates as distinguished from a ‘‘notice’”’ of an 
agreed-upon, new rate. For the Commission’s regulations 
were drafted and adopted under the concededly erroneous 
view that Sections 4 and 5 set up rate-changing procedures 


$3 The Commission, Texas Gas and Southern Natural now claim that when 
they referred to United’s filing as a proposal they did so only in the sense 
that all rates are subject to the Commission’s review—even those agreed to 
by the parties prior to filing (FPC Br., pp. 13, 17; Texas Gas Br., pp. 21-22, 
23; Southern Nat. Br., p. 19). Petitioners’ main brief shows this is not 
the fact (Pets. Main Br., pp. 7-9, 14-16). Moreover, notwithstanding the 
Commission’s right to review an agreed-upon new rate, such a filing is not 
& proposal. Filing of an agreed-to change is ‘‘notice’’ of an ‘‘established”’ 
rate. Mobile case, 350 U.S. 332, 342. ‘‘Proposal’’ as used by the Supreme 
Court in Mobile (350 U.S. 332, 342), as used by Petitioners, and the Com- 
mission and Intervenors has referred only to a filing for a change in rates. 


4 Unless otherwise stated italics and parenthesis in quotations are supplied. 


5 Texas Gas says that the ‘‘service agreement was designed to comply 
with the Commission’s tariff Regulations’? (Texas Gas Br., p. 30). United 
says (Br., p. 21) that the regulations authorized the natural gas company 
‘to propose changes in rates * * *.’’ 
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that authorized revision of contract rates on the basis of 
proposals filed by the natural gas company which could 
be opposed by the purchaser.*® 

That United’s filing cannot be equated to an agreed- 
upon change in rate, which it must be to bring it within 
the scope of a legal filing under Section 4(d), is demon- 
strable further by analysis of the Commission’s and Inter- 
venors’ arguments. They argue that Mobile makes it plain 
that contract rates may be changed by any method which 
the law of contracts recognizes and only bars changes 
that are in abrogation of the contract. Here, however, 
they assert, United’s filing was in accordance with the 
terms of the contracts. (United Br., pp. 10, 17; FPC Br. 
pp. 14-15; Southern Nat. Br., pp. 10-13, 20; Texas Gas Br., 
pp. 6, 18-20). 

Examining the “effective superseding rate schedules’’ 
provision as a matter of private contract alone and ac- 
cepting the Commission’s and Intervenors’ version of the 


provision as permitting United to file for a change which 
the purchasers may oppose, it is immediately apparent 
that the rate proposed by United could not be enforced 
against the purchasers purely as a matter of contract 
unless and until they agreed to it, which by their own ad- 
mission they have not done.” This is so because there has 


6 The Commission by regulation could not change the requirements of Sec- 
tion 4 and this Court has never sustained the Regulations as valid. In 
United Gas Pipe Line Company v. Federal Power Commission, 86 U.S. App. 
D.C. 314, 181 F. 2d 796, this Court merely held that adoption of the regula- 
tions was only a procedural matter and that the order prescribing the regu- 
lations of general applicability were not reviewable at that time. The ques- 
tion of the validity of the regulations as a substantive matter was not 
reached. It is elementary that regulations may only implement the statute. 
They may not change the statute. The regulations to the extent that they 
conflict with Mobile must yield as a matter of law and are a nullity. 


‘Southern Natural states that it did not blindly assent to any rate in- 
crease that United might unilaterally, and possibly arbitrarily, decided to 
impose on the purchasers in the future. Rather, Southern Natural states that 
they consented to the filing subject to the purchasers’ right to oppose the 
rate sought by United (Southern Nat. Br., pp. 14-15). This is United’s 
version of it, also (Br., p. 8). 
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been no meeting of the minds on a new rate. Absent a 
meeting of the minds, it is an elementary proposition of 
contract law that there is no contract. So, as a matter of 
private contract, there has been no agreement on a new, 
enforceable rate and the Commission and Intervenors are 
unable to meet their own test of the Mobile case. 

This points up that while the proposal may be in fur- 
therance of the agreement in so far as method or proce- 
dure for changing rates is concerned, as argued by the 
Commission and Intervenors (FPC Br., pp. 14-15; Texas 
Gas Br., pp. 18-20; Southern Nat. Br., p. 20), and to that 
extent not in abrogation of the contract, this is not enough 
under Section 4 of the Act as construed in the Mobile case. 
Under that section something more is required before a 
new rate can be brought to the Commission, namely, agree- 
ment on the new rate itself. This also serves to point 
up that the ‘‘effective supreseding rate schedules”’ provi- 
sion casts the Commission in the role of an arbitrator 
as we stressed in our main brief (Pets. Main Br., p. 8), 
and Southern Natural recognized (Pets. Main Br., p. 8; 
R. 133). 

All this is not semantics or word play as Texas Gas 
would have it (Texas Gas Br., p. 18). It is a fundamental 
difference essential to the correct decision of this case 
that the Commission and Intervenors continually overlook 
or obscure. 

‘As for the alleged chaos and ruin paraded before this 
Court by the Commission and Texas Gas if Petitioners 
are successful on this review, they represent argument 
eatremis, in which the chaos and ruin are fancied, not 
real, and are without a scintilla of foundation (FPC Br., 
pp. 3, 15, 20, 30-31; Texas Gas Br., pp. 24-26). Contrary 
to the contentions of the Commission and Texas Gas 
(FPC Br., pp. 3, 15, 20, 30-31; Texas Gas Br., pp. 24-25), 
Petitioners’ contention does not mean that rates are frozen 
and irrevocable for the term of the agreement and does 
not read Section 4 out of the Act (FPC Br., p. 15; Texas 
Gas Br., p. 24). Here, as in the Mobile case, the rates are 
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subject to revision, but they must be revised lawfully in 
accordance with the procedures set forth in the Act. And 
Section 4 continues to be a vital part of the Act, since 
even where notice of an agreed-upon rate is filed, the Com- 
mission continues to have the responsibility to review that 
rate in order to protect consumers against unreasonable 
rates. That duty does not vanish when seller and pur- 
chaser reach agreement on a rate for there may be cir- 
cumstances which require careful review of the agreed- 
upon rate. Thus, in virtually all cases, the incidence of 
any increase in gas costs falls ultimately upon the con- 
sumer and not upon the pipe-line purchaser. Additionally, 
affiliated situations, or where there is inequality of bar- 
gaining position, or for other such reasons, Commission 
review is essential. Further, as the Supreme Court pointed 
out in the Mobile case, the rate is ex parte as to prospec- 
tive customers and is subject to change on the initiative 
of the seller alone under Section 4 (350 U.S. 348). 

Still, further, there is nothing in Petitioners’ contention 
or in the Mobile case that precludes the arbitration or 
renegotiation arrangements found time and again in con- 
tracts. Rates agreed upon between the parties pursuant 
to arbitration or renegotiation provisions would clearly be 
rates that may be filed under Section 4(d) of the Act. 

The fact is that the necessity for changes in rates in 
long-term contracts is regularly met in contracts between 
independent producers and pipeline companies by tradi- 
tional arbitration and renegotiation provisions. Indeed, 
at this very moment the Federal Power Commission in 
Docket No. G-11563 is engaged in a review of a rate in- 
crease in a long-term contract between Texas Gas Trans- 
mission Corporation and Union Oil and Gas Corporation 
of Louisiana which represents the filing by Union Oil 
under Section 4(d) of the Act of a notice of a new rate 
mutually agreed-upon by Texas Gas and Union Oil pur- 
suant to renegotiation provisions of their long-term agree- 
ment. The provisions of the agreement between Texas 
Gas and Union Oil which is on file as a rate schedule with 
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the Commission is typical of literally thousands of con- 
tracts in the Commission’s files. Excerpts from the con- 
tract are attached to this brief as Appendix A. So, there 
+3 no warrant for the claim that Section 4 is read out of the 
Act and that a seller of natural gas must somehow at the 
inception of a long-term contract attempt the impossible 
task of forecasting a reasonable rate for the full term of 
the agreement or face ruin. 

Finally, we note the contention of the Commission and 
Intervenors that this Court (Miller, Danaher and Bastian, 
JJ.) has already disposed of the issues in this case in its 
recent decision in The Cincinnati Gas & Electric Company 
vy. Federal Power Commission, No. 13515, decided June 3, 
1957, when it said: 


‘<These cases (Mobile and Sierra Pacific) are readily 
distinguishable from this one, for here the service 
agreement expressly contemplates future filings and 
there has been no unilateral change im rates fixed by 


contract.”’ 


The italicized portion of the above quotation on the face 
of it distinguishes that case from the present one. The 
question of change in rates, as the Court had earlier 
pointed out, had been ‘‘reserved for future hearing and 
consideration’’, and the order there under review was 
“}imited to the contract demand element of the proposed 
rate form’’. 

“The only issue before the Court relative to the Mobile 
and Sierra Pacific rule was whether the Commission, after 
a hearing and a finding that the existing contract form 
was not in the public interest, had power to order a change 
in such contract form. That is not at all the issue in the 
snstant case. No one contests the power of the Commis- 
sion, after a hearing and a finding that United’s rates are 
so low as to conflict with the public interest, to order a 
change in those rates regardless of contract, but that would 
require a proceeding under Section 5 of the Act, as is 
clearly pointed out in Mobile. 
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COMMISSION AND INTERVENORS UNSUCCESSFULLY 
ATTEMPT TO IMPLY “EFFECTIVE SUPERSEDING 
RATE SCHEDULES” PROVISION INTO UNITED’S 
APRIL 16, 1945, AND MAY 7, 1951, CONTRACTS WITH 
TEXAS GAS AND SOUTHERN NATURAL. RESPEC- 
TIVELY 


Petitioners, in their main brief (pp. 16-28), demonstrated 
that the ‘‘effective superseding rate schedules’’ provision 
of the service agreements with Mississippi, Southern Natn- 
ral and Texas Gas does not distinguish this case from the 
Mobile case and make inapplicable to the facts of this case 
the principles set forth in that decision. Assuming, argu- 
endo, that such provision does create a valid distinction, 
Petitioners showed further that United’s contracts of April 
16, 1945 and May 7, 1951 with Texas Gas and Southern 
Natural, respectively, do not contain the provision. There- 
fore, Petitioners demonstrated that even on the restricted 
and erroneous view of the Mobile case adopted by the Com- 
mission, the factual situation in the case of the 1945 and 
1951 contracts is precisely the same as prevailed in the 
Mobile case, and required the Commission to grant Peti- 
tioners’ motions to reject the proposal to increase the rates 
under those contracts. (Pets. Main Br., pp. 25-26). 

The Commission now concedes (FPC Br., p. 7 and note 8; 
p. 9 and note 13) that no ‘‘specific provision was made in 
these agreements for changes in rates’’ and that the 1945 
and 1951 contracts have not been ‘‘explicitly superseded 
by a written agreement providing for United’s right to 
file rate changes’’. Southern Natural also concedes that 
the contracts made no ‘‘express provision for changes in 
the prices specified’’ and continued in effect as the service 
agreements under regulations providing for the establish- 
ment of tariff-service agreement forms of arrangements 
(Southern Nat. Br., pp. 5-6). 

The Commission contends, however, that the ‘‘effective 
superseding rate schedules’’ provision of United’s standard 
form of service agreement which appears in its tariff on 
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file with the Commission is to be implied into the 1945 
and 1951 agreements (FPC Br., p. 22). The Commission 
reasons thus: In Docket No. G-1142, et al., pursuant to 
mutual agreement, Texas Gas and Southern Natural agreed 
to pay higher rates to United, which agreement was ap- 
proved by the Commission in Opinion No. 277 issued No- 
vember 2, 1954, in United Gas Pipe Line Company, 13 
F.P.C. . The agreement contemplated the filing of a 
superseding tariff reflecting the agreed-to increased rates. 
The tariff provides that the sale of natural gas ‘‘is under- 
taken by the Company (United) only under a Service 
Agreement with purchasers acceptable to the Company”’, 
and the General Terms and Conditions of the tariff, which 
are made a part of the rate schedules, provide that the buyer 
must “‘enter into a contract with Seller under Seller’s appli- 
cable standard form of Service Agreement’. Therefore, 
since the ‘effective superseding rate schedules’’ provision 
is part of the standard form of service agreement, they 
become part of the 1945 and 1951 agreements. 

The statement of the Commission’s reasoning discloses 
the absurdity of its contention that the provision of the 
standard form of service agreement is to be imported into 
the 1945 and 1951 contracts. 

Patently, the provisions relied on by the Commission 
refer only to a situation where there is no service agree- 
ment. They have no reference to the situation which existed 
here where contracts pre-existing the adoption of the Com- 
mission’s tariff-service agreement regulations continued 
in effect as the service agreements as contemplated by and 
authorized by the Commission’s regulations. Regulations 
Under the Natural Gas Act, Part 154, Section 154.85; 
18 CFR 154.85. This is borne out by the fact that following 
the agreement to pay higher rates, the sales by United 
continued under the 1945 and 1951 contracts. 

As Southern Natural concedes (Br., p. 6): 


‘‘Both the Texas Gas contract and the Southern 
gas contract continued in effect, after the filing of 
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United’s conversion tariff, as service agreements, to 
the extent that they were not superseded by, or in 
conflict with, the applicable provisions of United’s 
tariff. This was permitted by Section 154.85 of the 
Regulations under the Natural Gas Act (18 CFR 
154.85.’ 


The Commission argues (FPC Br., p. 21, note 22), how- 
ever, that the pre-existing contracts continued in effect 
only “‘to the extent that the provisions thereof are not 
superseded by or in conflict with other applicable provisions 
of the rate schedules and general terms and conditions of 
the tariff’? and that a ‘‘contract construed to prevent 
United from filing ‘effective superseding rate schedules’ 
would, of course, be ‘in conflict with’ the specific provision 
for United’s right to so file, contained in all of Seller’s 
standard forms of Service Agreements’’, 

But this contention flies in the face of the Commission’s 
claim in Opinion No. 295 (R. 2780) that the presence of the 
“‘effective superseding rate schedules’? provision in the 
agreements is the controlling distinction between this case 
and the Mobile case and makes the latter case inapplicable 
(See also Texas Gas Br., p. 16). If, notwithstanding the 
absence of such provision from the contract, it is neverthe- 
less to be implied into it, then there is no distinction between 
this case and Mobile as claimed by the Commission. For, 
like the 1945 and 1951 contracts, the contract in the Mobile 
case pre-existed the Commission’s regulations and had con- 
tinued in effect under them as the service agreement as 
had the 1945 and 1951 agreements here. 

Beyond this, the interpretation that the Commission 
would put on its regulations abrogates contract rights. 


8 Southern Natural refers to the fact that on November 1, 1955, United 
and Southern Natural entered into a standard form of service agreement 
for the first time purporting to supersede the 1951 agreement (Southern 
Nat. Br., p. 6). As the Commission recognized in Opinion No. 295, the 
pertinent agreements between the parties are those in effect at the date that 
United filed its rate increase proposal, namely, September 30, 1955 (R. 2779, 
note 2). 
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The Commission may not abrogate contract rights by the 
adoption of regulations any more than United had the 
right by its own action to abrogate contract rights in the 
Mobile ease. United Gas Pipe Line Company v. Federal 
Power Commission, 86 U.S. App. D.C. 314, 181 F. 2d 796, 
cert. den., 340 U.S. 827.2 That an abrogation of contract 
rights are involved is not open to question. Mobile case, 
supra. 

It is noteworthy that Southern Natural does not adopt 
the arguments that the ‘‘effective superseding rate sched- 
ules’? provision is to be implied into its 1951 contract. 
Southern Natural’s argument is that no contract rates are 
involved in the 1951 agreement since the rates being paid 
when. United made its filing on September 30, 1955 ‘“were 
different from those specified in their gas contracts, 
United’s contract rates having been superseded by rates 
stated in filed rate schedules and no new contracts having 
been executed’’ (Southern Nat. Br., pp. 22). This argu- 
ment, like the Commission’s, is also without merit. 

The higher rates to which Southern Natural refers were 
those approved by the Commission by Opinion No. 277, 
issued November 2, 1954 (Southern Nat. Br., p. 22). As 
Southern Natural conceded (Id.), the rates were the result 
of mutual agreement between the contracting parties. 
Obviously, such rates are not ex parte rates, but are con- 
tract rates. The effect of the mutual agreement was to 
amend the existing contracts to substitute the new rates. 
The Commission, we observe, in Opinion No. 295 conceded 


9In United Gas Pipe Line Company v. Federal Power Commission, supra, 
United complained that the regulations altered contract rights without the 
hearing required by Section 5(a) of the Natural Gas Act. The Commis- 
gion assured the Court that no alteration of contract rights was intended 
by the regulations and none would be attempted without hearing as required 
by the Natural Gas Act (181 F. 2d 799 and note 6). The Court accepted 
the Commission’s ‘‘binding assurance’’ and upheld the promulgation of the 
regulations without a hearing under Section 5 as a procedural matter. Con- 
trary to United’s contention (United Br., pp. 11, 21, 22), the Court did not 
uphold the regulations as valid from a substantive viewpoint (181 F. 2d 799). 
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that all of the rates were contract rates (R. 2779, 2780, 
2783, 2784). 

Southern Natural’s claim flies in the face of the provi- 
sions of United’s tariff and the Commission’s regulations 
that an agreement for the purchase and sale must exist 
before gas may be sold and purchased and would produce 
the absurd result of a contract relationship as to all 
elements of the gas sale (volume, quality, ete.) but none 
as to the rate—the most important element of the 
arrangement. 

Finally, it is clear that where gas is purchased and paid 
for there is in law a contract relationship even in the 
absence of a written instrument.” 

Petitioners submit, therefore, that if the ‘‘effective 
superseding rate schedules”’ provision requires the applica- 
tion of a rule different from the one enunciated in Mobile, 
which Petitioners deny, the provision does not expressly 
or impliedly exist in the 1945 and 1951 agreements and 
required the Commission to grant the motions to reject 
the rate increase proposals as to these two contracts. 


PETITIONERS UNQUESTIONABLY HAVE A RIGHT TO 
MAINTAIN THIS REVIEW AND THE COMMISSION'S 
ORDER IS REVIEWABLE AT THIS TIME 


Of the three Intervenors, United alone challenges Peti- 
tioners’ right to maintain this review. United’s challenge 
rests on three grounds. First, that Petitioners are strang- 
ers to the gas sales contracts here involved, hence are 
‘“‘without standing to contest or attack their clear mean- 
ing’’. Second, that Petitioners are not aggrieved by the 
Commission’s order issued October 2, 1956. Third, that 
the order is an interlocutory one and, therefore, not the 
kind of order ‘‘which this Court is empowered to review 


10 Indeed, the Commission prescribed regulations for the filing of rate 
schedules recognize that some of the arrangements may be oral and provide 
that the agreement should be reduced to writing and filed. FPC Regulations 
under Natural Gas Act, Section 154.95; 18 CFE 154.95. 
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by Section 19(b)’’ of the Natural Gas Act (United Br., 
pp. 1-7). 

The Commission also challenges Petitioners’ right to 
maintain this review, but only on the ground that the order 
is interlocutory and, therefore, not reviewable at this time 
(FPC Br., pp. 35-36). | 

These challenges are without merit and need not be 
labored. Additionally, the cases relied on by United and 
the Commission are not in point. 


A. Petitioners’ Right to Maintain This Review Is Not Depend- 
ent on Petitioners’ Status Vis A Vis the Gas Sales Contracts 


United contends (Br., p. 3) that the Commission found 
that Petitioners ‘““were strangers to the Service Agreements 
and so without standing to contest or attack their clear 
meaning’’. Apart from the fact that the Commission made 
no such finding, suggesting only in its Opinion No. 295, 
accompanying the order here on review, ‘‘that there is 
serious question as to the standing of these strangers to 


the contracts to challenge the provisions thereof and the 
conduct of the parties thereunder’’ (R. 2783-2784), stand- 
ing to maintain this review does not require that Peti- 
tioners be parties to the gas sales contracts. The right 
to maintain review under the Natural Gas Act is granted 
by Section 19(b) thereof to any ‘‘party to a proceeding 
under this act aggrieved by an order issued by the Com- 
mission.’? (italics supplied) Thus, aggrievement is the 
sole test of the right to seek review and is met by Peti- 
tioners, as we show below. But it may be noted, in passing, 
that three of the gas sales contracts involved are between 
Petitioner Mississippi Valley Gas Company and United 
(BR. 1314-1335). As to these contracts, Mississippi is hardly 
a’ stranger to them as the Commission carelessly stated 
and United with equal carelessness repeats. Moreover, 
as to all arrangements between United and Southern and 
Texas Gas, Petitioners are the real parties in interest for 
they must bear the brunt in higher rates of the arrange- 
ments made between them. 





15 


The right to invoke the protection and remedies of the 
Act," Petitioners submit, is not one whit dependent upon 
the existence of a contractual relationship with the seller 
of natural gas whose rates are the subject of the contro- 
versy. As the Supreme Court has said, the ‘‘primary aim 
of?’ the Natural Gas Act ‘‘was to protect consumers against 
the exploitation at the hands of the natural gas companies”’ 
(Federal Power Commission v. Hope Natural Gas Company, 
320 U.S. 591, 610, 612) and to protect ‘‘the public interest, 
as distinguished from the private interests of the utilities”’ 
(Federal Power Commission v. Sierra Pacific Power Com- 
pany, 350 U.S. 348, 355). Considering these aims, it would 
indeed be very odd if the beneficiaries of the Act could 
not invoke such a statute for their benefit simply because 
they were not parties to the gas sales contracts. The 
landmark rate cases under the Natural Gas Act refute 
any such proposition. They originated on complaint of 
consumers and consumer representatives who were not 
parties to the rate contracts they challenged. See e.g., 
Illinois Commerce Commission v. Natural Gas Pipeline 
Company of America, 2 F.P.C. 218, affirmed sub nom. 
Federal Power Commission v. Natural Gas Pipeline Com- 
pany, 315 U.S. 575; City of Detroit, Michigan, and County 
of Wayne, Michigan v. Panhandle Eastern Pipeline Com- 
pany, 3 F.P.C. 273, affirmed sub. nom. Panhandle Eastern 
Pipeline. Company v. Federal Power Commission, 324 US. 
635; City and County of Denver, Colorado v. Public Serv- 
ice Company of Colorado, 3 F.P.C. 32, affirmed sub. nom. 


12 United’s argument proceeds on the mistaken premise that the matter 
involved is solely one of private contract. Thus, United asserts (Br., p. 4, 
note 5) that one ‘‘not a party to a contract nor in privity with it is wholly 
without any right or power to enforce it according to its terms, or to recover 
damages for its breach, or to become entitled to any right or to compel 
performance of any duty thereunder’’. But the fact is that we are here 
dealing with public contracts in which there is a vital public interest. Fur- 
ther, what Petitioners here seek to enforce are the provisions, protection, and 
remedies of the Act against illegal procedures and illegal exactions. 


12 The reference was to the Commission’s rate review authority under Sec- 
tion 206(a) of the Federal Power Act, but the statement is applicable as 
well to the same authority under Section 5 of the Natural Gas Act. 
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Colorado Interstate Gas Company v. Federal Power Com- 
mission, 324 U.S. 581; City of Cleveland, Ohio v. Hope 
Natural Gas Company, 3 F.P.C. 150, affirmed sub. nom. 
Federal Power Commission v. Hope Natural Gas Company, 
320 U.S. 591. 

And more recently in this Court, the State of Wisconsin 
in the Phillips case (Wisconsin v. Federal Power Commis- 
ston, 92 U.S. App. D.C. 284, 205 F. 2d 706, affirmed, 347 
U.S. 672) and the City of Detroit and County of Wayne 
in the Panhandle case (City of Detroit v. Federal Power 
Commission, 97 U.S. App. D.C. 260, 230 F. 2d 810) main- 
tained review of the Commission’s order although not 
parties to the gas sales contracts. 

The importance of the right of consumer interests to 
‘vindicate the public interest’? by bringing before the 
Court for correction wrongs which would not otherwise 
be heard (Associated Industries v. Ickes, 134 F. 2d 694, 704) 
is vividly illustrated by this case. The parties to the 
contracts, Texas Gas and Southern Natural, cannot be 
relied on to ‘‘vindicate the public interest’’. They have 
similar contractual arrangements with their own customers 
(including Petitioners). Their private interest dictates 
that they stand shoulder to shoulder with United in defense 
of United’s claim to the right to change contract rates by 
unilateral proposals for changes in rates. If vindication 
of the public interest in this controversy were dependent 
upon Texas Gas and Southern Natural, the public interest 
would be indeed voiceless and helpless. 

Obviously, the right to sue is not dependent upon the 
existence of a contractual relationship between the natural 
gas company and the pene and Congress did not 
make it so. ae 


B. Petitioners Are Aggrieved by the Order Here on Review 
Relying on Dayton Power and Light Company v. Federal 
Power Commission, No. 13525, decided by this Court on 
June 3, 1957, United contends (Br., pp. 2-4) that Petitioners 
are not aggrieved by the order of the Commission issued 
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October 2, 1956, and consequently may not maintain this 
review. 

The Dayton Power and Light case supra, is inapposite, 
however. It was an appeal from the same Commission 
order reviewed in the Cincinnati opinion, supra. Again, 
the Court emphasized that the actual rate level was not 
fixed or affected by the challenged order. It said: 


‘“‘The rate form approved by the order does not 
result in higher rates to Ohio Fuel, since the actual 
level of the rates was not fixed therein but was re- 
served for future consideration and determination.”’ 


Furthermore, the Court pointed out that there was no 
allegation by the petitioner that its pipeline supplier would, 
by virtue of the change, impose a higher rate upon peti- 
tioner. In the petition for review herein it is alleged that 
Memphis’ ‘‘cost of gas purchased from Texas Gas would 
be increased in the event of an increase in United’s rates 
to Texas Gas”. The same fact was alleged in the Division’s 
petition to intervene in the Commission proceeding (R. 
2391). No one has undertaken to deny that fact, either 
in the Commission or in this Court. Under these cireum- 
stances, this Court will ‘‘accept the allegations of the 
petition for review as true and consider petitioners * * ° 
to be ‘aggrieved’ within the meaning of § 19(b) and the 
applicable case law’’. National Coal Association v. Fed- 
eral Power Commission, 89 U.S. App. D.C. 135, 191 F. 2d 
462, 466. 

With respect to Mississippi, it is a direct customer of 
United, purchasing natural gas under three contracts for 
resale in the State of Mississippi. As a direct customer it 
is obviously aggrieved by an order that required it to 
continue to pay increased rates in derogation of the pro- 
tection of the Act. The Portsmouth Gas Compamy v. Fed- 
eral Power Commission, C.A.D.C., No. 13528, decided June 
25, 1957. 

Finally, as stated in Petitioners’ main brief (p. 3), an 
order of the Commission issued November 17, 1955 in 
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Texas Gas Transmission Corporation, Docket No. G-2017, 
14 F.P.C. , provides that the rates to Petitioners shall 
be increased to permit Texas Gas to recover from its 
customers, including Petitioners, the increased cost of gas 
resulting from these proceedings. This result is neither 
conjectural, remote or speculative. It is a ‘‘dead’’ cer- 
tainty by reason of the terms of the order issued in 
Docket No. G-2017.% 

Thus, the interest of and injury to Petitioners in this 
case is substantially more direct, immediate and certain 
than was the case of the intervenor, City of Pittsburgh, 
an indirect customer of the natural gas supplier, in City 
of Pittsburgh v. Federal Power Commission (99 U.S. App. 
D.C. 113, 237 F. 2d 741) and of the intervenors in Natzonal 
Coal Association v. Federal Power Commission (89 U.S. 
App. D.C. 135, 191 F. 2d 462), in which cases the inter- 
venors were held to have standing to sue. 


C. The October 2, 1956 Order Is Reviewable at This Time 


United and the Commission contend that the order is 
interlocutory and, therefore, not subject to review (United 
Br., pp. 46; FPC Br., pp. 35-36). United argues (Br., 
p. 6) that the order issued October 2, 1956 ‘‘did nothing 
to Petitioners; nor did it place Petitioners under an obliga- 
tion to do anything. It did not purport to fix any liability 
or responsibility upon Petitioners; it did not finally deter- 
mine Petitioners’ rights.’’ The Commission says in support 
of its contention (FPC Br., p. 35) that the order ‘‘decided 
nothing with regard to the substantial issue’’ as to the 
lawfulness of the proposed rates and that it: 


‘‘may be that at the conclusion of the proceedings on 
| the merits, United will be held not entitled to any 
changes in its tariff filings as they existed in Septem- 
| ber 30, 1955, in which case (a) amounts collected by 
United from Mississippi subject to refund will be 


18 Thus, contrary to United’s claim (Br., p. 3, note 3), the impact is a 
reality and not dependent upon a press release 
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refunded; (b) industrial gas rates similarly collected 
will be recoverable at law. Mobile case, supra, 350 
U.S. 332, 347.”’ 


The short answer to these arguments is that precisely 
the same character of orders were involved in and reviewed 
before conclusion of the proceedings on the merits in the 
Mobile case (United Gas Pipe Line Company v. M obile Gas 
Service Corporation, 350 U.S. 332) and in the Tyler case 
(Tyler Gas Service Company v. Federal Power Commis- 
sion, No. 13623), decided by this Court on August 1, 1957. 

Indeed, in the Tyler case, supra, the order there reviewed 
had denied Tyler’s petition to reject United Gas Pipe 
Line Company rate filings as to Tyler in FPC Docket 
No. G-9547 on the same day that the Commission issued 
the order on review in this case denying Petitioners’ 
motions to reject the same filings in the same Commission 
proceedings. 

And, of course, in the Mobile case, the order reviewed 
by the Third Cirenit and the Supreme Court had denied a 
petition to reject a rate filing made by United which was 
then the subject of hearing in Docket No. G-1142, et al. 
Review and decision in the Third Circuit took place before 
conelusion of the Commission proceedings on the reason- 
ableness of United’s proposed rate increases. In the 
Matter of United Gas Pipe Line Company, Opinion No. 
277, 13 F.P.C. , issued November 2, 1954. 

To carry the parallel further, in the Mobile case and in 
this one proposed increases for gas for industrial use are 
involved which were made effective without suspension 
since such rates are not subject to suspension under Sec- 
tion 4(e) of the Act. These payments, contrary to the 
Commission’s statement in its brief, quoted above, that 
they will be recoverable at law in the event United’s rate 
increase proposals are denied in full in a decision on the 
merits at some distant and uncertain time, will not be 
recoverable unless the proposal for increased rates were 
subject to rejection, and, therefore, a nullity. Indeed, the 
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Commission’s order as to these industrial rates may have 
only prospective effect and will not deal with the past 
period at all. Section 4(e). 

This is actually recognized by the Commission when it 
cites Mobile, 350 U.S. at 347, in support of its view that 
the payments are recoverable and that accordingly the 
instant order determines no rights, for as appears at page 
347 of the Supreme Court decision recovery of ‘amounts 
paid by Mobile in excess of the contract rates’’ flowed 
only from the fact that the new rate for industrial use gas 
should have been rejected and as a consequence was at all 
times a nullity. The Commission, we note, does not concede 
that the proposals for rate changes were subject to rejec- 
tion on the authority of the Mobile case. 

Plainly, then, the order here on review determines rights 
and requires the payment of large and important sums that 
would not otherwise have to be paid. <A right to refund 
as to some of these sums does not alter this. Petitioners 
are entitled to retain their money unless legally required 
to pay it. 

In the circumstances, we submit that the order on review 
in this case is not merely of a preliminary or procedural 
character such as the order instituting an investigation 
that was involved in Federal Power Commission v. Metro- 
politan Edison Company (304 U.S. 375), and in Columbian 
Fuel Corporation v. Federal Power Commission (USS. 
App. D.C. _, 239 F. 2d 61), or the orders promulgating 
regulations for the filing of rate schedules that were in- 
volved in Federal Power Commission v. Union Producing 
Company (97 U.S. App. D.C. 223, 230 F. 2d 36, certiorari 
denied, 351 U.S. 927), or the mere findings of no legal 
effect which were involved in California Oregon Power 
Company v. Federal Power Commission (99 U.S. App. 
D.C. 263, 239 F. 2d 426), or an order denying a request 
for the exercise of discretionary power involved in United 
Gas Pipe Line Company v. Federal Power Commission 
(203 F. 2d 78). Rather, the order on review here, like 
the orders in Atlantic Seaboard Corporation v. Federal 
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Power Commission (201 F. 2d 568) and Algonquin Gas 
Transmission Company v. Federal Power Commission 
(201 F. 2d 334), is ‘‘sufficiently distinct from the general 
subject of the litigation (the main proceeding) and sufii- 
ciently final and definitive to justify us in exercising the 
power of review vested in us by the statute’’ (201 F. 2d 
572; parentheses supplied). It represents ‘‘administrative 
action of a substantial character approaching some degree 
of finality’? carved out of the main proceeding so as to 
partake of the nature of a separate proceeding (201 F. 
2d 338). 


CONCLUSION 


As we have shown in this reply brief, the arguments ad- 
vanced by the Commission and the Intervenors in defense 
of the Commission’s denial of Petitioners’ motions to 
reject United’s rate proposals are unsound. Accordingly, 
for the reasons set forth in Petitioners’ main brief and 


in this reply brief, the Commission’s order must be reversed 
and the cause remanded to the Commission with directions 
to grant Petitioners’ motions. 


Respectfully submitted, 


REUBEN GOLDBERG, 

439 Wyatt Building, 

Washington 5, D: C., 
Counsel for Petitioners Memphis Light, 
Gas and Water Division; City of Memphis, 
Tennessee; and Mississippi Valley Gas 
Company 

Gzorce E. Morrow, 

705 Union Planters Bank Building, 

Memphis, Tennessee, 
Counsel for Petitioners Memphis Inght, 
Gas and Water Division and City of 
Memphis, Tennessee 


August, 1957 
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APPENDIX A 


Excerpts From Exhibit No. 4 in Union Od and Gas Corporation of 
Louisiana, FPC Docket No. G-11563 


Docket No. G-11563 
Exursrr No. 4 
Wrrness: Franx B. Markie 


UNION OIL AND GAS CORPORATION OF 
LOUISIANA 


F.P.C. GAS RATE SCHEDULE NO. 3 


Tx1s Contract, made and entered into as of the 1st day 
of February, 1951, by and between Texas NorrHern Gas 
Corporation, a Delaware corporation, party of the first 
part (herein referred to as ‘‘Texas Northern’’), Tzxas Gas 
TRANSMISSION CORPORATION, a Delaware corporation, party 
of the second part (herein referred to as ‘‘Texas Gas’’), 
and Union SunpHvur anp Oz Corporation, a Delaware cor- 
poration, party of the third part (herein referred to as 
‘<Seller’’). 


Wuergas, Texas Gas proposes as soon as practicable to 
apply to the Federal Power Commission for a certificate 
of convenience and necessity authorizing it to construct 
and operate an extension to its interstate pipe line, such 
extension to run from a point near Eunice, Louisiana, to a 
point of connection with its existing pipe lme facilities 
near Bastrop, Louisiana; and 


Wuenreas, Texas Gas is desirous of acquiring a supply of 
natural gas for transmission through such pipe line as 
hereinafter set forth; and 


Wuenreas, the Seller represents that Seller owns or con- 
trols certain valid and subsisting oil and gas leases and 
interests in the following fields in the State of Louisiana: 
Duson, Lafayette Parish; South Arnandville, St. Martin 
Parish; South Lewisburg, St. Landry and Acadia Parishes; 
Hunley and South Bayou Mallet, Acadia Parish; all of 
which are described in Exhibit ‘‘A’’ hereto attached and 
made a part hereof; and 
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Wuenzas, Texas Northern proposes to construct and 
operate pipe lines to each of said fields where economically 
feasible, and pending authorization for and construction 
by Texas Gas of the extension to its pipe line, Texas North- 
ern proposes to purchase gas from the Seller under this 
contract; and | 


‘Wuezeas, the Seller desires to sell natural gas to Texas 
Northern and Texas Gas (whichever of said companies is 
at the particular time purchasing the gas hereunder being 
hereinafter sometimes referred to as ‘‘Buyer’’) in the 
amounts and upon the terms and conditions herein set 
forth and represents that Seller can and will so deliver 
such natural gas. 

Now, THEREFORE, in consideration of the premises and 
mutual covenants herein contained, the parties hereto do 
covenant and agree as follows: 


Azticutz VI 


* % 2 sd * * * *% 2 * 


4, Seller may request a price redetermination for any 
of the last three 5 year periods o fthe term of this con- 
tract by giving written notice to Buyer not less than six 
(6) months nor more than nine (9) months prior to the 
beginning of the period for which a redetermination is de- 
sired. Any such redetermination shall be made by the 
parties or, should they be unable to agree within three (3) 
months after such notice, the matter shall be submitted to 
and determined by arbitrators as provided for in Article 
VIII hereof. Upon such request the parties, or the arbi- 
trators, as the case may be, shall determine the three 
highest prices to be paid during such five year period 
(scheduled price changes occurring during such 9 year 
period to be averaged over the period) as to which rede- 
termination is to be made by transporters of natural gas 
in interestate commerce, including Buyer, for gas produced 
within the Lake Charles and Lafayette Districts under 
contracts then in effect with producers and under which 
deliveries of gas are being made at the time of such re- 
determination of price and providing for deliveries of gas 





3a 


over a similar period of time upon substantially the same 
terms of measurement, quantity and delivery herein pro- 
vided for; and the price to be paid throughout such 5 year 
period shall be the average of the three highest prices as 
determined above; it being provided that in no event shall 
the new price hereunder be less during such period than 
the price originally fixed for such period by this contract. 
The prices so redetermined by the method just above pro- 
vided for shall be based on all contracts in effect at the 
time of the beginning of the five (5) year period as to 
which such redetermination is made; it being understood 
that by following that procedure such new price may not 
be determined until after the beginning of such period but, 
when fixed, shall relate back to the beginning thereof and 
proper adjustments shall be made therefor. 


Aztictz VIII 
Arbitration 


In case the parties hereto shall be unable to agree on 
any question or dispute arising under this contract, such 
question or dispute shall be referred for settlement to three 
arbitrators, one appointed by Seller, one appointed by 
Buyer, and the third appointed by the two others so chosen. 
The party desiring such arbitration shall notify the other 
and in such notice shall name an arbitrator, the arbitrator 
to be appointed by the other party shall be named within 
ten (10) days after receipt of such notice of arbitration, 
and an additional arbitrator shall, within ten (10) days of 
the appointment of the second arbitrator, be selected by 
the two (2) arbitrators heretofore appointed, but if one 
of said parties shall have failed to appoint an arbitrator 
within the time provided herein, it is expressly under- 
stood and agreed that the sole arbitrator shall arbitrate 
the question alone. If arbitrators shall have been ap- 
pointed by the respective parties and shall have failed to 
select the third arbitrator within the above stated time, 
the third arbitrator shall be appointed by the senior Judge 
of the Fifth Federal Judicial Circuit upon application 
therefor by either of said parties to the arbitration. 
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The matter in question or dispute shall be submitted in 
writing to the arbitrators immediately upon the completion 
of their appointment, and the parties shall do all things 
necessary to make proper submission thereof according to 
the character of the question or dispute involved, or as re- 
quired by the arbitrators. If the matter to be arbitrated 
is an accounting question the arbitrators shall be Account- 
ants; if it is an engineering question the arbitrators shall 
be Engineers, etc., it being the intention of the parties that 
only personnel qualified as specialists in their field of work 
shall be used. The decision in writing signed by a majority 
of the arbitrators shall be final and conclusive with respect 
to the matter submitted and the parties hereto agree to 
accept and abide by the same. The cost of any arbitration 
hereunder will be paid equally by all the parties, except 
that the compensation, if any, of the first and second mem- 
bers appointed to the board of arbitration shall be paid by 
the party by or for whom they are named. 


UNION OIL AND GAS COEBPORATION OF LOUISIANA 
THE HOUSTON CLUB BUILDING 
HOUSTON 2, TEXAS 


Supplement No. 6 
May 31, 1956 


Texas Gas Transmission Corporation 
416 West Third Street 
Owensboro, Kentucky 


Gentlemen: 


The purpose of this letter is to set forth and confirm our 
mutual understanding as to the facts in regard to the mat- 
ter of price redetermination under the contract dated Feb- 
ruary 1, 1951, between Union Sulphur and Oil Corporation 
(now Union Oil and Gas Corporation of Louisiana), as 
Seller, and Texas Northern Gas Corporation and Texas 
Gas Transmission Corporation, as Buyer, all rights and 
obligations of the Buyer under said contract being now 
vested in Texas Gas Transmission Corporation. 





The facts are as follows: 


1) Pursuant to Article VI, Paragraph 4 of the Con- 
tract dated February 1, 1951, Union Oil and Gas Cor- 
poration of Louisiana has requested a price redeter- 
mination for the five-year period commencing January 
1, 1957. 


2) Accordingly, Union and Texas Gas have deter- 
mined that the average of the three highest prices to 
be paid during the five-year period commencing Jan- 
uary 1, 1957 and ending January 1, 1962, by interstate 
transporters of gas, as required by and within the 
meaning of Article VI, Paragraph 4 of such contract, 
is 19.186 cents per Mcf for dehydrated gas and 18.936 
cents per Mef for gas not dehydrated. 


If the foregoing conforms to you understanding of the 
facts in regard to the matter of price redetermination 
under the contract dated February 1, 1951, referred to 
above, please sign and return two copies of this letter. 


Very truly yours, 


Union On. anp Gas CoRPoRATION 
or LOUSIANA 





By Ricnarp T. Lyons 
President 


Approved and accepted this 2nd day of June, 1956. 


Texas Gas TRANSMISSION 
CoRPORATION 


By W. T. Stevenson 
President 








